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The conformity assessment of Directive 2007/64/EC of the European Parliament and of the Council of 13
November 2007 on payment services in the internal market amending Directives 97/7/EC, 2002/65/EC,
2005/60/EC and 2006/48/EC and repealing Directive 97/5/EC has been performed under Framework Service
Contract No 10015 on the Provision of services in connection with the codification of Community law and with the
assessment of the conformity of the laws of Member States with Community law.

The conformity assessment of Directive 2007/64/EC concerns at this stage 26 Member States as Poland has not
been assessed yet in view of its late implementation of the Directive. The national implementing measures
notified by the Member States to the European Commission as a result of the Directive transposition process
basically represent the scope of and form the background for the assessment.

Reports on each Member State were drafted as a result of the assessment performed and they aim to present the
main conclusions and observations on the Directive provisions. The first part of these assessment reports present
the notified national implementing measures and additional legislation assessed. The second part provides a
general conclusion on the conformity assessment and introduces the work performed as well as presenting cases
that raise concerns of conformity according to the method used for assessment. The third and final part of the
report covers the core of the assessment report. It takes the form of a concordance table, whereby the national
provisions implementing the Directive provisions are listed and assessed. In addition, a general report also aims
to provide a comprehensive overview of all assessments.

The views expressed in the assessment reports and the general report are those of the authors alone. Publication
of this report on the Commission's web-site does not mean that the Commission endorses the views expressed
and the assessments carried out. The Commission does not guarantee the accuracy of the data included in the
reports, nor does it accept responsibility for any use made thereof.

Reproduction is authorised provided the source - Tipik Communication Agency SA - is acknowledged.
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GENERAL COMMENTS AND OBSERVATIONS

List of the national Implementing Measures
(notified to the European Commission)

SUMMARY —-General observations and Comments

Decreto-Lei n.° 317/2009. D.R. n.° 211, Série | de 2009-
10-30

(Decree Law No 317/2009. Official Journal No 211, Series
I of 30 October 2009)

(hereinafter referred to as “DL 317/2009”)

DL 317/2009 transposed the new EU framework in terms of payment services into national legislation.
DL 317/2009 consists of amendments to several legislation.

The main purpose of DL 317/2009 is to approve, in Annex I, the legal framework which governs the taking up of the
business of payment institutions and the provision of payment services (“Regime juridico que regula o acesso a actividade
das instituigbes de pagamento e a prestagdo de servigos de pagamento”).

Therefore, Annex I to DL 317/2009 is the main instrument of analysis in this assessment.

However, other legislation was also amended as a consequence of the transposition of Directive 2007/64/EC (hereinafter
referred to as “the Directive”) into the national legal framework.

Articles 3 and 4 of DL 317/2009 amend the Legal Framework on Credit Institutions and Finance Companies (“Régime
Geral das Instituigoes de Crédito e Sociedades Financeiras’) which was first approved by Decree Law 298/92.

Article 5 of DL 317/2009 amends Law No 25/2008 which sets preventive and repressive measures against money
laundering of benefits with illicit origin and against the terrorist financing.

Article 6 of DL 317/2009 amends Annex I to Decree Law 156/2005 laying down the obligatory character of the availability
of the complaints book to all the suppliers of goods or service providers which are in contact with the public in general.

Article 7 of DL 317/2009 amends Decree Law 95/2006 laying down the rules applicable to the distance contracts relating
to the financial service concluded with the consumers, transposing into the national legislation Directive 2002/65/EC, of
the European Parliament and the Council, of 23 September 2002 concerning the distance marketing of consumer financial
services and amending Council Directive 90/619/EEC and Directives 97/7/EC and 98/27/EC.

Article 8 amends Law 5/2002 laying down the fight against organised, economical and financial crimes.

DL 317/2009 entered into force on 1 November 2009. It was promulgated on 16 October 2009 and enacted on 21 October
2009.
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List of additional National Implementing
Measures
(referred to in the Conformity Assessment)

SUMMARY —General observations and Comments

Regime Geral das Instituicdes de Crédito e Sociedades
Financeiras (Aprovado pelo Decreto-Lei n° 298/92, de
31 de Dezembro e alterado posteriormente)

Legal framework on Credit Institutions and Finance
Companies approved by Decree Law No 298/92
(Approved by Decree Law No 298/92, of 31 December and
later amended)

(hereinafter referred to as RGICSF)

The RGICSF regulates the procedures of the establishment and on the exercise of the business of the credit institutions and
the finance companies.

The RGICSF was amended by Articles 3 and 4 of DL 317/2009 as a consequence of the application of the Directive into
the Portuguese legislation.

The RGICSF is used at several opportunities since it is regularly cross-referred to in Annex I to DL 317/2009.

Decreto-Lei n.° 42/2002 de 2 de Margo
Decree Law No 42/2002 of 2 March
(hereinafter referred to as DL 42/2002)

DL 42/2002 transposed into the national legislation Directive 2000/28/EC of the European Parliament and of the Council
of 18 September 2000 amending Directive 2000/12/EC relating to the taking up and pursuit of the business of credit
institutions. Directive 2000/28/EC included the electronic money institutions as seen in the definition of the credit
institutions.

DL 42/2002 also transposed into the national legislation Directive 2000/46/EC of the European Parliament and of the
Council of 18 September 2000 on the taking up, pursuit of and prudential supervision of the business of electronic money
institutions.

DL 42/2002 lays down the legal basis of the electronic money institutions.

Lei Orgénica do Banco de Portugal
Organic Law of the Bank of Portugal

This Organic Law was approved by Law No 5/98 of 31 January 1998, and was amended by Decree Law No 118/2001 of
17 April 2001, Decree Law No 50/2004 of 10 March 2004 and Decree Law No 39/2007 of 20 February 2007.
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CONCLUSIONS

In the given report the conformity assessment of the National Implementing Measures (hereinafter in the report referred to as “NIMs”) of Portugal with the provisions of Directive
2007/64/EC is analysed.

The conformity assessment of the following articles of Directive 2007/64/EC is not present in the given report:
Title V — Implementing Measures and Payments Committee (Articles 84 and 85);
Title VI — Final Provisions (Articles 85, 87, 89, 90, 91, 92, 93, 94, 95 and 96).

Therefore, the conclusions and observations made in this Report do not refer to the above-mentioned articles of the Directive.

1. The NIMs and the legal framework for payment services in Portugal

As mentioned above, Annex I to DL 317/2009 (the legal framework which governs the taking up of the business of payment institutions and the provision of payment services) is the
main instrument of analysis in this assessment.

Annex Ito DL 317/2009 is divided in five Titles.
Title I sets out the general and introductory provisions regarding the taking up of the business of payment institutions and the provision of payment services.
Essential aspects of the EU system were transposed in Titles II and III, in broad synchronisation with the systematic organisation adopted by the Directive.

Title II lays down the provisions which concern the payment service providers, the taking up of the business, and the conditions of access and of the exercise of the business of payment
institutions. These correspond to the new type of payment service providers introduced by the Directive. Annex I to DL 317/2009 also lays down the rules concerning the authorisation
and registration process, the provisions regarding their supervision and the rules which reflect the EU passport.

Title III regulates, in the one hand, the pre-contractual information duties, and on the other hand, the rules regarding the contractual rights and obligations of the users and the payment
service providers.

Annex Ito DL 317/2009 regulates, amongst other subjects, the activity of the payment service providers which have as principal business the provision of payment services to the users
of those services. The payment transactions made in cash are excluded from the scope of Annex I to DL 317/2009, because there is already a single market for payments in cash. The
payment transactions made with paper cheques also are excluded from the scope of Annex I to DL 317/2009 because those transactions, due to their nature, cannot be treated as
efficiently as the other payment means. This does not preclude the fact that any transfer of funds are subject to the provisions of Regulation (EC) No 1781/2006, of the European
Parliament and the Council, of 15 November, on information on the payer accompanying transfers of funds.

Annex I to DL 317/2009 identifies the categories of entities which can legitimately provide payment services. Alongside the credit institutions, including electronic money institutions,
and alongside the entity which is the concessionaire of the universal postal service, a new category of payment service provider formed by the payment institutions was introduced.

The conditions of granting and of the maintenance of the authorisation for the exercise of payment institutions business include the prudential requirements proportional to the financial
and operational risks assumed during the business.
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The granting of users deposits is expressly sealed to the payment institutions. These ones merely are authorised to use the funds received from the users for payment service provision.

Regarding the granting of credit, the payment institutions can only grant credit, namely through the credit line set out or through the issue of credit cards, where this is strictly related to
the payment services. The payment services are therefore obliged to adopt measures that grant the segregation between the funds of the clients and the respective funds, as well as make
the internal control mechanisms available in order to comply with obligations in relation to money laundering and terrorism.

Annex [ to DL 317/2009 provides for the submission of payment institutions to the accounting rules applicable to the credit institutions. It also requires the preparation of an auditor's
report for the accounting information.

Title IIT of Annex I to DL 317/2009 compiles of a set of rules designed to grant transparency of the information conditions and requirements which govern payment services. These ones
are applicable to a large range of entities.

Also, Annex I to DL 317/2009 states that the information to be given to the users shall be proportional to the respective needs and disclosed in a uniform format. Moreover, Annex I to
DL 317/2009 expressly states the right of the consumer to receive the relevant information at no cost, before being bound by any contract for payment service provisions.

Title IV lays down the provisions concerning the out-of-court settlement of disputes and complaints procedure.
Title V lays down the provisions concerning administrative offences.

Moreover, additional NIMs were mentioned in order to perform this assessment properly. In fact, it was necessary to refer to RGICSF at several opportunities and few times to DL
42/2002 and to the Organic Law of the Bank of Portugal.

2. Main Conclusion: Cases of Non-Conformity/Partial Conformity

Annex [ to DL 317/2009 is generally conformed to the Directive. In fact, a major part of Annex I to DL 317/2009 is a literal transposition of the Directive.
Some difficulties were found during the assessment.

Some of them are related to the difference in structure of the Portuguese act in comparison with the Directive. The most paradigmatic example regarding this problem is Article 25 of the
Directive. In fact, the equivalent of the content of the entire Article 25 of the Directive is spread through several Chapters and Sections of the Portuguese act. Some provisions are set out
in the context of the payment institutions supervision, some others in the context of right of establishment and freedom to provide services, without prejudice to the provisions which
differ pursuant to the fact of Portugal being considered as a host Member State or as a home Member State.

Some other difficulties are related to the implicit transposition of some Directive provisions. The most paradigmatic example regarding this is Article 20, which sets out rules regarding
the competent authorities and their characteristics. In this case, most of the Directive provisions were not directly transposed into the national legislation because of their general scope
and their supposition that there might be more than one competent authority. However, this does not jeopardise the proper transposition of the Directive provisions into the Portuguese
legislation.

Finally, some other difficulties are linked to the fact that some of the transpositions of the Directive provisions were excessively literal. Therefore, in several cases, such as for instance
Article 3(o) of the Directive, some cross-references are erroneous because they illustrate directly the ones set out in the Directive, and therefore do not correspond to the Portuguese
provisions.

Considering Article 86 of the Directive which sets out a full harmonisation provision for the application of the Directive, the Portuguese legislation generally does not go beyond or
contradict the scope of the Directive (a part form the case of the transposition of Article 54(4) of the Directive). Since Article 86(1) of the Directive explicitly states that Member States
shall not introduce provisions other than those laid down in the Directive and also because the implementation of Article 54(4) of the Directive into the Portuguese legislation went
beyond the scope of the Directive, the Portuguese legislation was considered as partially conformed to Article 86(1) of the Directive. It was deemed necessary to give examples of
additional provisions present in the Portuguese legislation to support the analysis of Article 86(1).
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2.1. Explanatory note on the assessment

Conformity applies to cases whereby the national provisions follow all requirements of the corresponding Directive provision. Some requirements of the Directive provision may not be
explicitly transposed. National provisions can however be considered as conformed as far as the silence does not affect the proper implementation of all requirements and that the
missing ones can be inferred.

Partial conformity applies to cases whereby the national provisions do not follow all the requirements of the Directive provision, or are silent about requirements which are considered
minor but necessary.

In cases of partial conformity, the interpretation of the national provision does not hamper the proper implementation of the Directive provision as a whole, and, missing requirements
cannot be inferred.

Non conformity applies to cases whereby the Directive provision is not transposed or the national provisions do not follow either, all requirements of the Directive provision, or, the
main ones. In cases of non conformity, the interpretation of the national provisions hamper the proper implementation of the Directive provision as a whole, and missing requirements
cannot be inferred either. Also considered are additional requirements and exemptions which hamper the proper implementation of the Directive provision.

The cases where there are no headings relate to options laid down by the Directive provision that Member States do not seem to choose to apply, or, to obligations resting upon the
European Commission.

2.2. Scope

The scope of application of the Directive did not give rise to any particular difficulties than those already mentioned.

Taking into consideration that the Directive is a full harmonisation Directive, it might be relevant to mention that the first part (Titles I and II) and the last part (Title IV, V and VI) of
Annex Ito DL 317/2009 contain additional provisions in comparison to the Directive.

2.3. Terminology

The use of the wording “provision of services by third parties” in Annex I to DL 317/2009 differs from the use of the wording “outsourcing” as mentioned in the Directive. Also, DL
317/2009 prefer the use of the term “discriminag@o”, instead of “reparti¢do”, used in the Portuguese version of the Directive, when referring to the breakdown of payment transactions.
Moreover, the Portuguese act refers to pre-contractual information instead of referring to prior information, as it is mentioned in the Directive. In these cases the meanings do not seem to
differ.

Throughout Annex I of DL 317/2009 the use of the words “institution” or “company” seem to frequently replace the word “undertaking” used in the Directive. Therefore, the words
“institution” and “company” which are by their nature more general can be misleading and not represent the exact equivalent of the word “undertaking”.

Also, the word “termination”, as used for instance in Article 45 of the Directive, is translated as has “resoluc¢do” in the Portuguese version of the Directive. However, Annex [ to DL
317/2009 differs from the Portuguese version of the Directive and uses instead the word “denuincia”. « Resolucdo » and « dentincia » are two different types of termination of contracts.
The “dentincia” only happens for contracts of long term operation which do not have a time limit (conventionally or legally fixed) for their duration and which have been agreed to be in
force for an indefinite period. The “resolu¢ao” is the termination of the contract with retroactive effects by a unilateral and binding declaration of one of the parties. The “resolucao” of
the contract is done by only one of the contractors. However, it is not freely done by that party. It is a right that can only be performed when it has a legal or contractual basis. Therefore,
the articles of Annex I to DL 317/2009 which transpose the provisions of the Directive concerning the termination of contracts are generally considered as partially conformed to the
Directive because of the difference of legal meaning between “resolu¢do” and “denuncia”. This difference of terminology can also be due to a problematic translation of the Directive.
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2.4. Provisions that raise issues of non-conformity:

No cases of non conformity were found in this report.

2.5. Provisions that raise issues of partial conformity:

The Portuguese legislation was considered as partially conform regarding the following provisions of the Directive: Article 4, pt. (30) on definitions; Article 5, 1st para., pt (c) on
applications for authorisation; Article 8(1), Method C, 1st subpara. and 2nd subpara., pt (a),1st subpara. on calculation of own funds; Article 11 on the communication of the decision;
Article 21(1), 1st subpara. and 2nd subpara., intr. wording on supervision; Article 53(3) on derogation for low value payment instruments and electronic money; Article 54(2) on consent
and withdrawal of consent; Article 61(2) and (3) on the payer's liability for unauthorised payment transactions; Article 68(1)(c) on scope; Article 78 on no liability and Article 86(1) and
(2) on full harmonisation.

2.6. Provisions that could not be identified:

No provisions were located regarding several articles of the Directive: Article 45(5) on the termination of framework contracts, Article 81(2) on penalties and Article 86(2) on full
harmonisation.

Article 45(5) of the Directive does not require implementation into national legislation provided no provision contradicts the requirement. Regarding Articles 81(2) and 86(2) of the
Directive, they both require that the Member States notify the European Commission about certain rules applied and the adoption of the options set out in the Directive. Therefore, it was
necessary to support the analysis of Articles 81(2) and 86(2) of the Directive with the working document of the European Commission.

2.7. Options that Portugal has chosen to transpose into its national legislation:

Annex I to DL 317/2009 has chosen to apply the options laid down by: Article 9(2) setting out the calculation of safeguarding requirements when funds can be used for future payment
transactions and for non-payment services; Article 9(3) setting out the application of safeguarding requirements to non hybrid payment institutions; Article 22(3) setting out the option to
take into account the professional secrecy rules of the Capital Requirements Directive; Article 30(2) setting out the application of information requirements to micro enterprises in the
same way as to consumers; Article 33 setting out a burden of proof on the payment service provider for information requirements; Article 45(6) setting out more favourable provision s
on termination conditions for framework contracts; Article 47(3) setting out a provision of information to the payer on paper once a month free of charge; Article 48(3) setting out a
provision of information to the payee on paper once a month free of charge; Article 51(3) setting out the application of Title IV to micro-enterprises in the same way as to consumers; an,
Article 52(3) setting out an interdiction or limitation of surcharging practices; Article 61(3) setting out a reduction of payer’s liability for unauthorised use of payment instrument taking
into account the nature of personalised security features of the payment instrument; Article 72 setting out shorter maximum execution times for purely national payment transactions.

2.8. Options that Portugal has not chosen to transpose into its national legislation:

Regarding the optional provisions set out in the Directive, the Portuguese legislation has chosen not to apply the following: Article 2(3) setting out the waiver for institutions under
Article 2 of the Capital Requirements Directive; Article 7(3) setting out the non application of the Directive on going capital requirements when a payment institution is included in the
consolidated supervision of the parent credit institution; Article 9(4) setting out the application of safeguarding requirements only to funds that individually exceed EUR 600; Article 26
setting out the waiver of authorisation/supervision requirements for small payment institutions; Article 27 as a consequence of Article 26; Article 34(2) setting out a reduction or
doubling of the amounts for national payment transactions; Article 51(2) setting out the non application of out-of-court procedures to enterprises; Article 53(2) setting out the reduction
or doubling of the amounts for national payment transactions; Article 53(3) setting out an option not to apply the liability provisions for unauthorised transactions when the payer’s
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payment service provider does not have the ability to freeze the payment account or block the payment instrument limited to accounts or instruments of a certain value; Article 88(3)
setting out a transitional provision for legal persons that have commenced their activities before 25 December 2007; Article 88(4) setting out transitional provision for natural or legal
persons that would be eligible for the waiver under Article 26 of the Directive. As a consequence, some of the provisions which depend on the mentioned articles are also not reflected in
Annex I to DL 317/2009.

Regarding the option of Article 88(3) of the Directive, the working documents of the European Commission state that it was adopted by Portugal. However, according to the analysis
performed by the author, no provision reflecting the mentioned option was found.

3. List of the acronyms used in the report
- DL: Decree Law

- NIM: National Implementing Measures
- RGICSF: Regime Geral das Instituicoes de Crédito e Sociedades Financeiras (Legal framework on Credit Institutions and Finance Companies)
- EU: European Union

- EC: European Commission

4. Notes
The Correlation Table and the translations provided by the EC were sometimes completed or modified by the author in order to properly illustrate the analysis of this assessment.

Moreover, it was considered necessary to quote solely the essential cross-referred provisions in order to properly support the assessment. Therefore, not all the cross-referred provisions
are quoted in the column containing the NIMs. Furthermore, the cross-references are merely analysed when deemed necessary for the assessment of the main provision.

The references to the articles throughout the report are listed in order of relevance. Moreover, the titles of the quoted NIMS are solely referred to when deemed necessary.
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Directive 2007/64/EC

National Implementing Measures

Observations

Article Act,
No EN Article EN Conformity Assessment
) No.
Art. 1(1), TITLE I Introducto | Introductory wording of Art. 7(1) CONFORM
intr. SUBJECT MATTER,SCOPE AND ry Payment service providers
wording DEFINITIONS wording of | The exclusivity principle
Article 1 Afrk 7(1) | | — The payment services referred to in The content in the introguctogy W(;lrdl.ng og Article l(lg.of th;:
Subject matter of Annex ||\ e 4 may be provided solely by the Directive is properly reflected in the introductory wording o
toDL followine entitios: Article 7(1) of Annex I to DL 317/2009.
1. This Directive lays down the rules in 317/2009 oriowng entities: . . . .
accordance with which Member States The; manner in whlqh Annex [to DL 3 17/2009 is presenting the
shall distineuish the followine six entities is slightly different from the presentation of the
categories i’}l avment servic 5 rovider- Directive. In fact, the Directive lists a number of payment
£ pay P ’ services providers which shall be distinguished while Annex I to
DL 317/2009 lists the only entities which may provide the
payment services referred to in Article 4 (the equivalent of the
Annex of the Directive).
Art. (a) credit institutions within the Art. Art.7(1)(a) and (f) and (2)(Annex | to CONFORM
1(1)(a) meaning of Article 4(1)(a) of Directive 7(1)(a) DL 317/2009)
2006/48/EC; and (f) a) credit institutions, including electronic
and (2) of ; st » Inciuding . There is no explicit definition of “credit institution” in Annex I
money institutions, having their registered
Annex | to . ) to DL 317/2009.
DL office in Portugal; ' N
317/2009 f) credit institutions, including electronic ‘Ifloweivg, A.m.Cle,,z of the RGICS.F reﬂ?cts the deﬁnltlop Of.
L credit institution” as mentioned in Article 4(1)(a) of Directive
and Art. 2 | money institutions, and payment 2006/48/EC
of the institutions having their registered office in ’
RGICSF another Member State of the European Article 7 of Annex I to DL 317/2009 contains some additional

Community, in accordance with this
Decree Law.

2 — The entities mentioned in point (f) of
the previous paragraph may solely provide
payment services which are authorised in

provisions in comparison with Article 1 of the Directive. In fact,
Article 7(2) mentions that the entities referred to in Article
7(1)(f) may solely provide payment services which are
authorised in their country of origin.
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Directive 2007/64/EC

National Implementing Measures

Observations

their country of origin.

Art.2 (RGICSF)
Credit institutions

1 - ”Credit institutions” means the
undertakings whose business is to receive
deposits or other repayable funds from the
public, in order to grant credits for its own
account.

2 - ”Credit institutions” also means the
undertakings that issue payment means in
the form of electronic money.

Art. (b) electronic money institutions
1(1)(b) within the meaning of Article 1(3)(a) of
Directive 2000/46/EC;

Art.
7(1)(a)
and (f)
and (2) of
Annex | to
DL
317/2009
and Art. 2
of DL
42/2002

Art. 7(1)(a) and (f) and (2) (Annex | to
DL 317/2009)

a) credit institutions, including electronic
money institutions, having their registered
office in Portugal;

f) credit institutions, including electronic
money institutions, and payment
institutions having their registered office in
another Member State of the European
Community, in accordance with this
Decree Law.

2 — The entities mentioned in point (f) of
the previous paragraph may solely provide
payment services which are authorised in
their country of origin.

Art. 2(1) (DL 42/2002)
Notion and scope of activity

1 - ‘electronic money institution’ shall
mean credit institutions which issue means

CONFORM

Article 2(1) of DL 42/2002 conforms to the definition laid down
in Article 1(3)(a) of Directive 2000/46/EC.

Article 7 of Annex [ to DL 317/2009 contains some additional
provisions in comparison with Article 1 of the Directive. In fact,
Article 7(2) mentions that the entities referred to in Article
7(1)(f) may solely provide payment services which are
authorised in their country of origin.
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Directive 2007/64/EC

National Implementing Measures

Observations

of payment in the form of electronic
money.

Art. (c) post office giro institutions which | Art. Art. 7(1)(c) CONFORM
1(1)(c) are entitled upder national law to provide | 7(1)(c) of ¢) the concessionaire of the universal
payment services; Annex | to ostal service:
DL p ’ The “concessionaire of the universal postal service” may be
317/2009 considered as a post office giro institution which is entitled
under the national law to provide payment services. Therefore,
Article 7(1)(c) of Annex I to DL 317/2009 transposes Article
1(1)(c) of the Directive.
Art. (d) payment institutions within the Art. Art. 7(1)(b) CONFORM
1(1)(d) meaning of this Directive; 7A(r11 Z](ebx) IO];O b) payment institutions having their
DL registered office in Portugal; Although Annex I to DL 317/2009 specifies that the payment
317/2009 Art. 7(1)(f) services may be provided by payment institutions having their
f) credit institutions, including electronic regl.stered office in Port.ugal? that type of entity is conformed to
Y Article 1(1)(d) of the Directive.
money institutions, and payment
institutions having their registered office in | The Directive refers to payment institutions “within the meaning
another Member State of the European of this Directive”, therefore, it refers to a legal person that has
Community, in accordance with this been granted authorisation in accordance with Article 10 to
Decree Law. provide and execute payment services throughout the
Community (Article 4(4) of the Directive). Article 7(1)(f) of
Annex [ to DL 317/20009 is referred to in order to show that the
scope of Article 4(4) of the Directive is reflected in several
provisions of Article 7 of Annex I to DL 317/2009.
Moreover, as mentioned below, the definition of payment
institution in Annex [ to DL 317/2009 corresponds to the
definition set out in the Directive.
Therefore, Article 7(1)(b) of Annex I to DL 317/2009 is
conformed to Article 1(d) of the Directive.
Art. (e) the European Central Bank and Art. Art. 7(1)(e) CONFORM
1(1)(e) national central banks when not acting in 7(1)(e) of
their capacity as monetary authority or Annex | to ¢) the Bank of Portugal, when not
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Directive 2007/64/EC

National Implementing Measures

Observations

other public authorities; DL exercising public authority powers; Article 7(1)(e) of Annex Ito DL 317/2009 does not refer to the
317/2009 European Central Bank (hereinafter referred to as ECB).
However, according to Article 37 of that act (which will be
referred to latter in the report) the Bank of Portugal cooperates
with the ECB.
Article 7(1)(e) of Annex I to DL 317/2009 uses a more general
expression such as “public authority powers” instead of
“monetary authority or other public authorities”. However, the
monetary authorities and other public authorities can be included
in the scope of “public authority powers”. Therefore, this
provision of Annex I to DL 317/2009 is conformed to the
Directive.
Art. ® Member States or their regional or | Art. Art. 7(1)(d) CONFORM
1(1)(f) local e.luthorltles'when not acting in their 7(1)(d) of d) the State, the autonomous regions and
capacity as public authorities. Annex | to the direct and indirect services and bodies
DL , N . Article 7(1)(d) of Annex Ito DL 317/2009 follows the
of the State’s administration, when acting . . L
317/2009 . . . . requirements of Article 1(1)(f) of the Directive.
without public authority powers;
Art. 1(2) 2.This Directive also lays down rules Art. 1 of Art.1 CONFORM
concerning transparency of conditions and | Annex | to | Subject matter
information requirements for payment DL . .
services, and the respective rights and 317/2009 Th1§ Law governs thg takmg up of the Article 1 of Annex I to DL 317/20009 is less precise than Article
Lo . business of payment institutions and the . .
obligations of payment service users and . . 1(2) regarding the subject matter.
ayment service providers in relation to provision of payment services. . .
pay . . However, Annex [ to DL 317/2009 is conformed to Article 1(2)
the provision of payment services as a T .
. . . of the Directive since it expressly dedicates two chapters to
regular occupation or business activity. . . . .
transparency of conditions and information requirements for
payment services and to the rights and obligations regarding the
provision and use of payment services (Chapter I and II of Title
I10).
Therefore, Annex I to DL 317/2009 follows the requirements set
out in Article 1(2) of the Directive.
Art. 2(1) Article 2 Art. 3(1) Art. 3(1) and (2) CONFORM
Scope and (2) of | Scope
Annex | to
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1.This Directive shall apply to payment DL 1 — This Law shall apply to payment Article 3(1) and (2) of Annex I to DL 317/2009 are more
services provided within the Community. 317/2009 services provided within Portugal by specific than the Directive since they state that the payment
However, with the exception of Article 73, service providers having their registered services are provided by service providers having their
Titles 111 and IV shall apply only where office in Portugal and their agents, as well | registered office in Portugal and their agents, as well as by
both the payer's payment service provider as by agents and branches of service agents and branches of service providers having their registered
and the payee's payment service provider providers having their registered office in | office in another Member State.
e o ﬁiﬁfig‘;ﬁfﬁ conee tg(rloivnlfﬁz n another Member State. Although Article 3(1) and (2) of Annex I to DL 317/2009 are
Corgnzluni ty ’ 2 — Title 111, with the exception of Article | more specific than the Directive, they do not jeopardise the
’ 84, shall apply only where both payment content and spirit of Article 2(1) of the Directive. In fact,
service providers, or the sole provider, are | payment services provided within Portugal by service providers
located in Portugal or where one of the having their registered office in Portugal and their agents, as
providers is located in Portugal and the well as by agents and branches of service providers having their
other in another Member State of the registered office in another Member State are included in the
Community. scope of payment services provided within the Community.
Article 84, which is cross-referred to in Article 3(2) of Annex I
to DL 317/2009, corresponds to Article 73, which is cross-
referred to in Article 2(1) of the Directive.
Therefore, the content in Article 2(1) of the Directive is properly
reflected in the Portuguese act.
Art. 2(2) 2. Titles IIT and IV shall apply to payment | Art. 3(3) Art. 3(3) CONFORM
services made in euro or the currency of a | of Annex | . .
Member State outside the euro area. toDL 3- (;rlt.l eIl shalltialpply to payn}en‘;vs[ervll)ces
317/2009 gqta;t:cl)lllltzligg ,[Ohre eirzuzzzcy ot a Member | A rticle 3(3) of Annex I to DL 317/2009 is conformed to Article
’ 2(2) of the Directive since it expressly dedicates two chapters
(Chapter I and II of Title III) to the transparency of conditions
and information requirements for payment services (the
equivalent of Title I1I of the Directive) and to the rights and
obligations regarding the provision and use of payment services
(the equivalent of Title IV of the Directive).
Article 3(3) of Annex I to DL 317/2009 also states that the
above mentioned subjects (the transparency of conditions and
information requirements for payment services and the rights
and obligations regarding the provision and use of payment
services) shall apply to payment services made in euro or the
currency of a Member State outside the euro area. Therefore,
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Article 3(3) of Annex I to DL 317/2009 reflects the content in
Article 2(2) of the Directive.

Art. 2(3) 3. Member States may waive the N/A N/A Article 2(3) of the Directive sets out an option. Owing to this
application of all or part of the provisions option, Portugal did not choose to apply the Directive provision.
of this Directive to the institutions referred
to in Article 2 of Directive 2006/48/EC,
with the exception of those referred to in
the first and second indent of that article.

Art. 3, Article 3 Introducto | Introductory wording of Art. 5 CONFORM

intr. Negative scope ry Exemptions

wording D wording of .
g()lﬁ(s)vlailggtwe shall apply to none of the Art. 5 of gﬁi\iﬁ:’ i?:i:fgz:? none of the The introductory wording of Article 5 of Annex I to DL

‘ Annex | to & ' 317/2009 reflects the content in the introductory wording of
DL Article 3 of the Directive.
317/2009

Art. 3(a) (a) payment transactions made Art. 5(a) Art. 5(a) CONFORM
exclusively in cash directly from the payer | of Annex | . .
to the payee, without any intermediary toDL .a) payment transactions made exclusively
intervention; 317/2009 | ™ cash d¥rectly from the payer to the Article 5(a) of Annex I to DL 317/2009 literally transposes

payee, W}thout any intermediary Article 3(a) of the Directive
intervention; )

Art. 3(b) (b) payment transactions from the Art. 5(b) Art. 5(b) CONFORM
payer to the payee through a commercial of Annex | b) payment transactions from the payer o
agent authorised to negotiate or conclude toDL the pavee throueh a commercial acent
the sale or purchase of goods or services 317/2009 tl? Y dt & fiat I dg the sal Article 5(b) of Annex I to DL 317/2009 literally transposes
on behalf of the payer or the payee; authorised to negotiate or CONCIUTAC TN SAC | 5 i 1e 3(b) of the Directive.

or purchase of goods or services on behalf
of the payer or the payee;

Art. 3(c) (¢ professional physical transport of | Art. 5(c) Art. 5(c) CONFORM
banknotes and coins, including their of Annex | ¢) professional physical transport of
collection, processing and delivery; to DL b p kot d PhYsIc Tudi P thei

317/2009 ANKNOTes and cotns, CCnS el Annex I to DL 317/2009 does not apply to professional physical

collection, processing and delivery and the
recirculation of banknotes and coins;

transport of banknotes and coins, including their collection,
processing and delivery, as provided for in the Directive.
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However, Article 5(c) of Annex Ito DL 317/2009 additionally
states that it should also not apply to the recirculation of
banknotes and coins. The reference to this additional provision
does not jeopardise the conformity of Article 5(c) since the
recirculation is still considered as a type of transport of
banknotes and coins.

Art. 3(d) (d) payment transactions consisting of | Art. 5(d) Art. 5(d) CONFORM
the non-professional cash collection and of Annex | d . Sting of th
delivery within the framework of a toDL ) paym; nt Franslactl(l)lns cllons%stmg ofthe
nonprofit or charitable activity; 317/2009 ggﬁ;}:;(; S;istlhoilrllath(;asra;;\jggfg fa;ion- Article 5(d) of Annex I to DL 317/2009 literally transposes
profit or charitable activity; Article 3(d) of the Directive.
Art. 3(e) (e) services where cash is provided by | Art. 5(e) Art. 5(e) CONFORM
the payee to the payer as part of a payment | of Annex | . . .
transaction following an explicit request toDL els:zvtlgi;:vhaerzrcsssh ;itp;?zldzdn‘tizntgle
by the payment service user just before the | 317/2009 payee 1o the payer as p ' pay Article 5(e) of Annex I to DL 317/2009 literally transposes
. . transaction following an explicit request . .
execution of the payment transaction : . Article 3(e) of the Directive.
throueh a pavment for the purchase of by the payment service user just before the
ood for SEI'\}:iCCS' P execution of the payment transaction
& ’ through a payment for the purchase of
goods or services;
Art. 3(f) ® money exchange business, thatis | Art. 5(f) of | Art. 5(f) CONFORM
to say, cash-to-cash operations, where the | Annex | to f) money exchange business, that is to sa
funds are not held on a payment account; DL cash—to—iash 0 e;gations whére the fundsy,
317/2009 are not held onpa A me;n t account: Article 5(f) of Annex Ito DL 317/2009 literally transposes
pay ’ Article 3(f) of the Directive.
Art. 3(9) (2) payment transactions based on any | Art. 5(g) Art. 5(g) CONFORM
of the following documents drawn on the of Annex | ) payment transactions based on any of
payment service provider with a view to toDL &) paymen Y
. . the following documents drawn on the . .
placing funds at the disposal of the payee: | 317/2009 payment service provider with a view to Article 5(g) of Annex Ito DL 317/2009 literally transposes
placing funds at the disposal of the payee: Article 3(g) of the Directive.
Art. 3(9)()) | () paper cheques in accordance with | Art. 5(g)(i) | Art. 5(g)(i) CONFORM
the Geneva Convention of 19 March 1931 | of Annex |

1) paper cheques in accordance with the
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providing a uniform law for cheques; to DL Geneva Convention of 19 March 1931
317/2009 providing a uniform law for cheque; Article 5(g)(i) of Annex I to DL 317/2009 literally transposes
Article 3(g)(i) of the Directive.
Art. (ii) paper cheques similar to those Art. Art. 5(g)(ii) CONFORM
3(9)(ii) referred to in point (i) and governed by the | 5(g)(ii) of | .. -
laws of Member States which are not party | Annex | to ig 1131 ap zncth(ei;lgiz Slgﬁg;;% %loiﬁeri;rzejf
to the Geneva Convention of 19 March DL Mem‘tp;er States wh%ch are 1o t};)a rty to the Article 5(g)(ii) of Annex I to DL 317/2009 literally transposes
1931 providing a uniform law for cheques; | 317/2009 Geneva Convention of 19 March 1931 Article 3(g)(ii) of the Directive.
providing a uniform law for cheques;
Art. (iii)  paper-based drafts in accordance Art. Art. 5(g)(iii) CONFORM
3(g)(iii) with the Geneva Convention of 7 June 5(g)(iii) of | ... . .
1930 providing a uniform law for bills of | Annex | to iii) paper-based draft.s in accordance with
. the Geneva Convention of 7 June 1930 . .
exchange and promissory notes; DL rovidine a uniform law for bills of Article 5(g)(iii) of Annex I to DL 317/2009 literally transposes
317/2009 | P & : Atticle 3(g)(iii) of the Directive.
exchange and promissory notes;
Art. (iv)  paper-based drafts similar to those | Art. Art. 5(g)(iv) CONFORM
3(9)(iv) referred to in point (iii) and governed by 3(g)(iv) of | . .
the laws of Member States which are not Annex | to ;Z)f epriggrt??riedo(iiri?g?i)s ?flgar;se?n(;eb
party to the Geneva Convention of 7 June | DL the laws o ere)mber States vghich are ngt Article 5(g)(iv) of Annex I to DL 317/20009 literally transposes
1930 providing a uniform law for bills of | 317/2009 . Article 3(g)(iv) of the Directive.
exchange and promissory notes; party to thg Geneva Conventlon Of.7 June
’ 1930 providing a uniform law for bills of
exchange and promissory notes;
Art. W) paper-based vouchers; Art. Art. 5(g)(v) CONFORM
30 5A(r??](g/)2 ?]:[0 v) paper-based vouchers;
DL Article 5(g)(v) of Annex I to DL 317/2009 literally transposes
317/2009 Article 3(g)(v) of the Directive.
Art. . (vi) paper-based traveller's cheques; or | Art. _ Art. 5(g)(vi) CONFORM
3(@)vi) 5A(r?21(ev)!)lotfo vi) paper-based traveller's cheques;
DL Article 5(g)(vi) of Annex I to DL 317/20009 literally transposes
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317/2009 Article 3(g)(vi) of the Directive.
Art. (vil)  paper-based postal money orders | Art. Art. 5(g)(vii) CONFORM
3(9)(vii) as defined by the Universal Postal Union; | 5(g)(vii) of vii) paper-based postal money orders as
Annex | to defined by the Universal Postal Union; . .
DL Article 5(g)(vii) of Annex Ito DL 317/2009 reflects the content
317/2009 in Article 3(g)(vii) of the Directive.
Although the Directive states that it should not apply to paper-
based traveller’s cheques or paper-based postal money orders,
Portugal decided to exclude from the scope of application of
Annex [ to DL 317/2009 paper-based traveller's cheques and
paper —based postal money orders. However, that does not
jeopardise the conformity of Annex I to DL 317/2009.
Art. 3(h) (h) payment transactions carried out Art. 5(h) Art. 5(h) CONFORM
within a payment or securities settlement of Annex | h) payment transactions carried out within
system between settlement agents, central | to DL a plejty}rlnent or securities settlement system
counterparties, clearing houses and/or 317/2009 between settlement aents. central Article 5(h) of Annex I to DL 317/2009 reflects the content in
central banks and other participants of the counterpartics clearil%g hc;uses or central Article 3(h) of the Directive.
33]3;60?3[ arrlgggiycr:igt ;;ﬁﬁ%@fowder& banks and other participants of the system, | Article 39, which is cross-referred to in Article 5(h) of Annex I
pre) ’ and payment service providers, without to DL 317/2009 corresponds to Article 28, which is cross-
prejudice to the provisions of Article 39; referred to in Article 3(h) of the Directive.
Art. 3(i) (1) payment transactions related to Art. 5(i) of | Art.5(i) CONFORM
securities asset servicing, including Annex | to i) payment transactions related to
dividends, income or other distributions, or | DL seguZi ties asset servicine. includin
redemption or sale, carried out by persons | 317/2009 & £ Article 5(i) of Annex I to DL 317/2009 literally transposes

referred to in point (h) or by investment
firms, credit institutions, collective
investment undertakings or asset
management companies providing
investment services and any other entities
allowed to have the custody of financial
instruments;

dividends, income or other distributions, or
redemption or sale, carried out by persons
referred to in point (h) or by investment
firms, credit institutions, collective
investment undertakings or asset
management companies providing
investment services and any other entities
allowed to have the custody of financial
instruments;

Article 3(i) of the Directive.

Conformity Assessment of Directive 2007/64/EC_Portugal

17




Directive 2007/64/EC

National Implementing Measures

Observations

Art. 3(j) () services provided by technical Art. 5(j) of | Art.5(j) CONFORM
service providers, which support the Annex | to | . . . . .
. ) . J) services provided by technical service
provision of payment services, without DL roviders. which support the provision of
them entering at any time into possession . . . rticle of Annex I to 1terally transposes
h ing y time into p ' 317/2009 pa ment ;erwces vsﬁi)hout thcfm entering at Article 5(j) of A I'to DL 317/2009 literally p
of the funds to be transferred, including payment : > & Article 3(j) of the Directive.
processing and storage of data, trust and any time Into possession of th; funds to be
privacy protection services, data and entity Zii?zfzrff(l a;?:l?ﬁzgaﬁgoczfig and
authentication, information technology £e " P y
(IT) and communication network protection services, data and entity
provision, provision and maintenance of authentication, information technology
terminals and devices used for payment (IT) qu commgqlcatlon netyvork
services: provision, provision and maintenance of
’ terminals and devices used for payment
services;
Art. 3(k) k) services based on instruments that | Art. 5(1) of | Art. 5(1) CONFORM
can be used to acquire goods or services Annex | to 1) services based on instruments that can
only in the premises used by the issuer or DL be used to acquire zoods or services onl
under a commercial agreement with the 317/2009 in the remisf—‘:ls use%j by the issuer or unger Article 5(1) of Annex I to DL 317/2009 literally transposes
issuer either within a limited network of a COIIll’Ilj’lel'Cial a reeme}r; t with the issuer Article 3(k) of the Directive.
service providers or for a limited range of . creial agre .
0ods or services: elthe.r within a 11m1.tec.1 network of service
g ’ providers or for a limited range of goods or
services;
Art. 3(1) ) payment transactions executed by | Art. 5(m) | Art.5(m) CONFORM
means of any telecommunication, digital of Annex | m) payment transactions executed b
or IT device, where the goods or services toDL me elt)nsymof anv telecommunication diy tal
purchased are delivered to and are to be 317/2009 Y » 418 Article 5(m) of Annex I to DL 317/2009 literally transposes

used through a telecommunication, digital
or IT device, provided that the
telecommunication, digital or IT operator
does not act only as an intermediary
between the payment service user and the
supplier of the goods and services;

or IT device, where the goods or services
purchased are delivered to and are to be
used through a telecommunication, digital
or IT device, provided that the
telecommunication, digital or IT operator
does not act only as an intermediary
between the payment service user and the
supplier of the goods and services;

Article 3(1) of the Directive.
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Art.3(m) | (m) payment transactions carried out Art. 5(n) Art. 5(n) CONFORM
between payment service providers, their of Annex | n) payment transactions carried out
agents or branches for their own account; | to DL b tp Y ; . ders. thei
317/2009 | DCWeCn payment SCIVICe ProvICers, thell - yicle 5(n) of Annex I to DL 317/2009 literally transposes
agents or branches for their own account; . ..
Article 3(m) of the Directive.
Art. 3(n) (n) payment transactions between a Art. 5(0) Art. 5(0) CONFORM
parent undertaking and its subsidiary or of Annex | r fions bet ‘
between subsidiaries of the same parent toDL ) garytHEH arzlsic 1or11)s . d? ween E Ii aren
undertaking, without any intermediary 317/2009 gl?b:i diaarlilelfsg g? thlesses:rlneSI ;?gl tor ctween 1 Article 5(0) of Annex I to DL 317/20009 literally transposes
intervention by a payment service provider dertaki thout p: ¢ di Article 3(n) of the Directive.
other than an undertaking belonging to the undertaking, without any intermediary
same group; o intervention by a payment service provider
’ other than an undertaking belonging to the
same group; and
Art. 3(0) (0) services by providers to withdraw | Art. 5(p) Art. 5(p) CONFORM
cash by means of automated teller of Annex | ) services by providers to withdraw cash
machines acting on behalf of one or more | to DL E Servi fy provi ds 11w1 h"V cas
card issuers, which are not a party to the 317/2009 y means o }? 1itfont}ate teller machines Article 5(p) of Annex I to DL 317/2009 reflects the content in
framework contract with the customer gctmg on b.e alf of one or more card Atrticle 3(o) of the Directive.
withdrawing money from a payment issuers, which are not a party to the . .
account, on condition that these providers fra.tmewor.k contract with the customer However, Article 5(p) of Anngx Ito DL 317/200.9 contains an
do 1ot c’on duct other payment services as withdrawing money from a payment . erroneous cross-reference. This one should mention Artlcle.4 .of
listed in the Annex account, on condition that these providers | Annex I to DL 317/2009 and not Annex I. In fact, Annex I is in
’ do not conduct other payment services as itself the legal framework which governs the taking up of the
listed in Annex I to this Decree Law. business of payment institutions and the provision of payment
services.
Since Article 4 lays down provisions on payment services, and
transposes expressly the content in the Annex of the Directive,
therefore, Article 5(p) should be cross—referring to Article 4 and
not to Annex I. As mentioned in the Conclusions, this is due to
the fact that some of the transpositions of the Directive
provisions into Annex I to DL 317/2009 were excessively literal.
Art. 4,pt | Article 4 Art. 2(a) Art. 2(a) CONFORM
(1) Definitions of Annex | | Definitions
toDL
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For the purposes of this Directive, the 317/2009 For the purposes of this Law, the following | Article 2(a) of Annex Ito DL 317/2009 literally transposes
following definitions shall apply: definitions shall apply: Article 4(1) of the Directive.
1. ‘home Member State’ means a) "home Member State" means either of
either of the following: the following:
(1) the Member State in which the 1) the Member State in which the
registered office of the payment service registered office of the payment service
provider is situated; or provider is situated; or
(i1) if the payment service provider i1) if the payment service provider has,
has, under its national law, no registered under its national law, no registered office,
office, the Member State in which its head the Member State in which its head office
office is situated; 1s situated;
Art.4,pt | 2. ‘host Member State’ means the Art. 2(b) Art. 2(b) CONFORM
(2) Member State pther .than the home . of Annex | b) "host Member State" means the
Member State in which a payment service | to DL Member State. other than the home
provider has an agent or a branch or 317/2009 > . . Article 2(b) of Annex I to DL 317/2009 literally transposes
. . Member State, in which a payment service . S
provides payment services; . Article 4(2) of the Directive.
provider has an agent or a branch, or
provides payment services;
Art. 4,pt | 3. ‘payment service’ means any Art. 2(c) Art. 2(c) CONFORM
(3) business activity listed in the Annex; of Annex | " - .
to DL c) payment. service" means any activity
listed in Article 4; . .
317/2009 Article 2(c) of Annex I to DL 317/2009 reflects the content in
Article 4(3) of the Directive.
As mentioned before, Article 4, which is cross-referred to in
Article 2(c) of Annex I to DL 317/2009 corresponds to the
Annex, which is cross-referred to in Article 4(3) of the
Directive.
Art. 4,pt | 4. ‘payment institution’ means a Art. 2(d) Art. 2(d) CONFORM
(4) legal person that has been granted of Annex | a e
A . . ) "payment institution" means a legal
authorisation in accordance with Article 10 | to DL that has b ted authorisati
to provide and execute payment services 317/2009 person that has been granted authorisaiton - ;o1e 2(d) of Annex I to DL 317/20009 literally transposes

throughout the Community;

in accordance with Article 10 to provide
and execute payment services throughout

Article 4(4) of the Directive.

Conformity Assessment of Directive 2007/64/EC_Portugal

20




Directive 2007/64/EC

National Implementing Measures

Observations

the Community;

Art.4,pt | 5. ‘payment transaction” means an Art. 2(e) Art. 2(e) CONFORM
5) act, initiated by the payer or by the payee, | of Annex | " o
of placing, transferring or withdrawing toDL ?gi tiizénsnttﬁr:nza?rlzli bmfﬁlels Zn;ectz) ¢
funds, irrespective of any underlying 317/2009 . y the pay ¥ the payee, Article 2(e) of Annex I to DL 317/20009 literally transposes
C placing, transferring or withdrawing funds, . .
obligations between the payer and the : . . Lo Article 4(5) of the Directive.
avec: irrespective of any underlying obligations
payee; between the payer and the payee;
Art.4,pt | 6. ‘payment system’ means a funds Art. 2(f) of | Art. 2(f) CONFORM
(6) transfer system with formal and Annex | to ) "payment system" means a funds
standardised arrangements and common DL trani er svs ter}xll with formal and
rules for the processing, clearing and/or 317/2009 R4 Article 2(f) of Annex I to DL 317/2009 literally transposes
S standardised arrangements and common . L
settlement of payment transactions; . . Article 4(6) of the Directive.
rules for the processing, clearing and
settlement of payment transactions; Portugal has chosen to include in the scope of Article 4(6) of
Annex [ to DL 317/2009 the clearing and settlement of payment
transactions.
Art. 4,pt |7 ‘payer’ means a natural or legal Art. 2(g) Art. 2(g) CONFORM
(7) person who holds a payment account and of Annex | ) "payer" means a natural or legal person
allows a payment order from that payment | to DL %vh (f) hzl ds a pavment account af 4 arljlows a
account, or, where there is no payment 317/2009 pay Article 2(g) of Annex I to DL 317/2009 literally transposes
payment order from that payment account, . .
account, a natural or legal person who . Article 4(7) of the Directive.
ives a payment order: or, where there is no payment account, a
& ’ natural or legal person who gives a
payment order;
Art. 4,pt | 8. ‘payee’ means a natural or legal Art. 2(h) Art. 2(h) CONFORM
(8) person who is the intended recipient of of Annex | h) "payee” means a natural or legal person
funds which have been the subject of a toDL wh(})isythe intended recipient o f%ungs
payment transaction; 317/2009 ) P Article 2(h) of Annex I to DL 317/20009 literally transposes
which have been the subject of a payment . o
transaction: Article 4(8) of the Directive.
Art.4,pt | 9. ‘payment service provider’ means | Art. 2(i) of | Art. 2(i) CONFORM
9) bodies referred to in Article 1(1) and legal | Annex | to i) "payment service provider" means the
and natural persons benefiting from the DL pay p

entities listed in Article 7;

Article 7, which is cross-referred to in Article 2(i) of Annex I to

Conformity Assessment of Directive 2007/64/EC_Portugal

21




Directive 2007/64/EC

National Implementing Measures

Observations

waiver under Article 26; 317/2009 DL 317/2009 corresponds to Article 1(1) which is cross-referred
to in Article 4(9) of the Directive.
Moreover, Article 2(i) of Annex I to DL 317/2009 uses a more
comprehensive term (€n4/t/es) in comparison with the Directive
(bodies). However, that different terminology does not
jeopardise the conformity of Article 2(i) of Annex I to DL
317/2009.
Also, the Portuguese version of the Directive translated “bodies”
as the equivalent of “undertakings”.
Despite of these differences of terminology, both Article 2(i) of
Annex [ to DL 317/2009 and Article 4(9) of the Directive refer
to the six categories of payment services providers listed in
Article 1(1) of the Directive and in the corresponding
Portuguese provisions. The last part of Article 4(9) of the
Directive is not reflected in Article 2(i) of Annex I to DL
317/2009 since Portugal has chosen not to apply the waiver
under Article 26 of the Directive.
Art. 4,pt | 10. ‘payment service user’ means a Art. 2(j) of | Art. 2(j) CONFORM
(10) natural or legal person making use of a Annex lto | .., ¢ . ; |
payment service in the capacity of either DL ) 1p ayinen serv1c<;:(}1 ser me?ns a naturetl
payer or payee, or both; 317/2009 ger:r\?i%?: iﬂe:ﬁgré?:cglgoliseao ei P zy?:nor Article 2(j) of Annex I to DL 317/2009 literally transposes
both: pacily of payer, payee, Article 4(10) of the Directive.
Art. 4,pt | 11. ‘consumer’ means a natural Art. 2(1) of | Art. 2(l) CONFORM
(11) person who, in payment service contracts Annex | to 1) "consumer" means a natural person who
covered by this Directive, is acting for DL . . P ’
purposes other than his trade, business or | 317/2009 IE.p ayment service fc ontracts cove;ed bﬁ] Article 2(1) of Annex I to DL 317/2009 literally transposes
profession; this Law, Is acting for purposes 9t erthan 1 A rticle 4(11) of the Directive.
his trade, business or profession;
Art. 4,pt | 12. ‘framework contract’ means a Art.2(m) | Art.2(m) CONFORM
(12) payment service contract which governs of Annex | " K contract" t
the future execution of individual and toDL m) jramework conract’ means a paymen
successive payment transactions and which | 317/2009 service contract which governs the future Article 2(m) of Annex Ito DL 317/2009 literally transposes

may contain the obligation and conditions

execution of individual and successive
payment transactions and which may

Article 4(12) of the Directive.
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for setting up a payment account;

contain the obligation and conditions for
setting up a payment account;

Art. 4,pt | 13. ‘money remittance’ means a Art. 2(n) Art. 2(n) CONFORM
(13) payment service where funds are received | of Annex | n) "money remittance” means a payment
from a payer, without any payment DL service willere funds are receive(f fr};m a
accounts being created in the name of the 317/2009 aver. without anv pavment accounts Article 2(n) of Annex I to DL 317/2009 literally transposes
payer or the payee, for the sole purpose of Ee?n ’create din tl}llepnzme of the paver or Article 4(13) of the Directive.
transferring a corresponding amount to a & pay . . .
. the payee, for the sole purpose of Portugal has chosen to refer to a payment service provider acting
payee or to another payment service ) . .
provider acting on behalf of the payee transferring a corresponding amount to a on behalf of the payee qnd where such funds are received on
. ’ payee or to another payment service behalf of and made available to the payee.
and/or where such funds are received on . .
behalf of and made available to the payee; provider acting on behalf (.)f the payee, and
’ where such funds are received on behalf of
and made available to the payee;
Art. 4,pt | 14. ‘payment account’ means an Art. 2(0) Art. 2(0) CONFORM
(14) account held in the name of one or more of Annex | 0) "payment account” means an account
payment service users which is used for toDL hel (f il? the name of one or more davment
the execution of payment transactions; 317/2009 . S pay Article 2(0) of Annex I to DL 317/2009 literally transposes
service users which is used for the Article 4(14) of the Directive
execution of payment transactions; ’
Art. 4,pt | 15. ‘funds’ means banknotes and Art. 2(p) Art. 2(p) CONFORM
(19) coins, scriptural money and electronic of Annex | " " .
money as defined in Article 1(3)(b) of toDL Sz rifl‘[llrllisl nrllz)e;aens :I?éﬂé?eoctter isidniggles’ as
Directive 2000/46/EC; 317/2009 ptura ey c money Article 2(p) of Annex I to DL 317/20009 literally transposes
defined in Article 1(3)(b) of Directive Article 4(15) of the Directive
2000/46/EC of the European Parliament ’
and of the Council of 18 September 2000;
Art. 4, pt 16. ‘payment order’ means any Art. 2(q) Art. 2(q) CONFORM
(16) instruction by a payer or payee to his of Annex | " " . .
payment service provider requesting the toDL 8) ;) azrréin;ror;leée r,::)eﬁ?ss a;ﬁg;irs:g?:e
execution of a payment transaction; 317/2009 yapay pay payn Article 2(q) of Annex I to DL 317/2009 literally transposes
provider requesting the execution of a Article 4(16) of the Directive
payment transaction; )
Art. 4,pt | 17. ‘value date’ means a reference Art. 2(r) Art. 2(r) CONFORM
time used by a payment service provider of Annex |
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(17) for the calculation of interest on the funds | to DL r) "value date" means a reference time
debited .from or credited to a payment 317/2009 used by a payment service provider for.the Article 2(r) of Annex I to DL 317/2009 literally transposes
account; calculation of interest on the funds debited . .
. Article 4(17) of the Directive.
from or credited to a payment account;
Art.4,pt | 18. ‘reference exchange rate’ means Art. 2(s) of | Art. 2(s) CONFORM
(18) the exchange rate which is used as the Annex | to ) "reference exchange rate" means the
basis to calculate any currency exchange DL exchange rate Whichgis used as the basis to
and which is made available by the 317/2009 calcula‘i: anv currency exchanee and Article 2(s) of Annex I to DL 317/2009 literally transposes
payment service provider or comes from a cware any ey & Article 4(18) of the Directive.
ublicly available source: Whlgh is mac.ie available by the payment
P ’ service provider or comes from a publicly
available source;
Art. 4,pt | 19. ‘authentication” means a Art. 2(t) of | Art. 2(t) CONFORM
(19) proqedure Whlch allow.s the payment Annex | to ) "authentication" means a procedure
service provider to verify the use of a DL which allows the payment service provider
specific payment instrument, including its | 317/2009 to verify the use ol} gs ccific ba nfent Article 2(t) of Annex I to DL 317/2009 literally transposes
personalised security features; . y e 1 asp payt Article 4(19) of the Directive.
instrument, including its personalised
security features;
Art. 4, pt | 20. ‘reference interest rate” means the | Art. 2(u) Art. 2(u) CONFORM
(20) interest rate which is used as the basis for | of Annex | u) "reference interest rate” means the
calculating any interest to be applied and toDL interest rate which is used as the basis for
which comes from a publicly available 317/2009 calculatine anv interest to be anplied Article 2(u) of Annex I to DL 317/2009 literally transposes
source which can be verified by both . &any ¢ appiied, Article 4(20) of the Directive.
parties to a payment service contract: which comes f}rom a pubhcly available
’ source and which can be verified by both
parties to a payment service contract;
Art. 4,pt | 21. ‘unique identifier’ means a Art. 2(v) Art. 2(v) CONFORM
(21) combination of letters, numbers or of Annex | v) "unique identifier" means a combination
symbols specified to the payment service toDL of le tte?s numbers or symbols specified to
user by the payment service provider and | 317/2009 ’ M p Article 2(v) of Annex I to DL 317/2009 literally transposes

to be provided by the payment service user
to identify unambiguously the other
payment service user and/or his payment
account for a payment transaction;

the payment service user by the payment
service provider and to be provided by the
payment service user to identify
unambiguously the other payment service
user and his payment account for a

Article 4(21) of the Directive.

Portugal has chosen to include in the scope of Article 4(21) of

Annex [ to DL 317/2009 the payment service user and his
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payment transaction;

payment account for a payment transaction.

Art. 4, pt | 22. ‘agent’ means a natural or legal Art. 2(x) Art. 2(x) CONFORM
(22) person which acts on behalf of a payment | of Annex | " o tural or lecal
institution in providing payment services; | to DL x)h'ai;len meeglshallﬁa fra or tegal person
317/2009 | hich acts on behalt ot a payment Atticle 2(x) of Annex I to DL 317/2009 literally transposes
institution in providing payment services; Article 4(22) of the Directive.
Art. 4,pt | 23. ‘payment instrument’ means any Art. 2(z) Art. 2(2) CONFORM
(23) personalised device(s) and/ or set of of Annex | " tinst o
procedures agreed between the payment toDL 2) payl?en J 1(1115 rumetn mean; any d
service user and the payment service 317/2009 | P ersogai)lstiv e\/&lce(s) or sef[ OT Proceaures 1 » vicle 2(z) of Annex I to DL 317/2009 reflects the content in
provider and used by the payment service ;%Zlefhe ;ayr;clzr; ¢ sng\)/ ?g/:;frlz)vsizglzﬁélser Article 4(23) of the Directive.
user in order fo initiate a payment order; which is used by the payment service user | Portugal has chosen to include in the scope of Article 2(z) of
in order to initiate a payment order; Annex | to DL 317/2009 the personalised device(s) or the set of
procedures.
Art. 4,pt | 24. ‘means of distance Art.2(aa) | Art.2(aa) CONFORM
(24) communication’ refers to any means of Annex | " f dist cation”
which, without the simultaneous physical | to DL aag means ot s ance}al.ccilmm.u{lnca 1(})1n
presence of the payment service provider | 317/2009 re eri to any mian§ Wl ich, wit m;t}tl ¢ Article 2(aa) of Annex I to DL 317/2009 literally transposes
and the payment service user, may be used simultaneous physica’ presence o the Article 4(24) of the Directive.
for the conclusion of a payment services payment service provider and the payment
contract: service user, may be used for.the
’ conclusion of a payment services contract;
Art. 4,pt | 25. ‘durable medium’ means any Art. 2(ab) | Art. 2(ab) CONFORM
(25) instrument which enables the payment of Annex | b) "durabl Jium"
service user to store information addressed | to DL a ) "durable ?ehlum ;nealrlls any
personally to him in a way accessible for 317/2009 instrument which enables the payment Article 2(ab) of Annex I to DL 317/2009 literally transposes

future reference for a period of time
adequate to the purposes of the
information and which allows the
unchanged reproduction of the information
stored;

service user to store information addressed
personally to him in a way accessible for
future reference, for a period of time
adequate to the purposes of the
information and which allows the
unchanged reproduction of the information
stored;

Article 4(25) of the Directive.
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Art. 4,pt | 26. ‘micro-enterprise’ means an Art.2(ac) | Art. 2(ac) CONFORM
(26) enterprise, which at the time of conclusion | of Annex | ac) "micro-enterprise” means an enterprise
of the payment service contract, is an to DL which at the timrg of conclusion of therp ’
enterprise as defined in Article 1 and 317/2009 Avment service contract. is an enterorise Article 2(ac) of Annex I to DL 317/2009 literally transposes
Article 2(1) and (3) of the Annex to pay . . ’ . P Article 4(26) of the Directive.
Recommendation 2003/361/EC: as defined in Article 1 and.Ar.tlcle 2(1) and
’ (3) of the Annex to Commission
Recommendation 2003/361/EC of 6 May;
Art. 4,pt | 27. ‘business day’ means a day on Art. 2(ad) | Art. 2(ad) CONFORM
(27) which the relevant payment service of Annex | I " .
povrof e por o pomen | 0D |80 s dy s o on i
service provider of the payee involved in 317/2009 the paver or It:')hg avment servri)ce rovider Article 2(ad) of Annex I to DL 317/20009 literally transposes
the execution of a payment transaction is pay 1€ payme pr Article 4(27) of the Directive.
open for business as required for the of the payee mvo} Veq in the execution ofa
e)I:ecu fion of a pavment transaction: payment transaction is open for business as
pay ’ required for the execution of a payment
transaction;
Art. 4,pt | 28. ‘direct debit’ means a payment Art.2(ae) | Art. 2(ae) CONFORM
(28) service for debiting a payer's payment of Annex | "1 o .
account, where a payment transaction is toDL ?g’z dgg 1etlcr§ dzbl‘; Iel;esan: arrrl):rﬁn;ecrclglslil;vlce
initiated by the payee on the basis of the 317/2009 & @ paycr's payment account, Article 2(ae) of Annex I to DL 317/20009 literally transposes
. . where a payment transaction is initiated by . .
payer's consent given to the payee, to the the pavee on the basis of the baver's Article 4(28) of the Directive.
payee's payment service provider or to the payee pay .
payer's own payment service provider; consent given to the payee, to the payee's
’ payment service provider or to the payer's
own payment service provider;
Art. 4,pt | 29. ‘branch’ means a place of business | Art. 2(af) | Art. 2(af) CONFORM
(29) other than the head office which is a part of Annex | " " .
of a payment institution, which has no toDL ?}2 nlilrlzn}(;le:a dnz)efz%ncseavr;}f:isct}e:l;llzhrz:tn(t)?;her
legal personality and which carries out 317/2009 P Whereas Article 2(af) of Annex I to DL 317/2009 refers to

directly some or all of the transactions
inherent in the business of a payment
institution; all the places of business set up
in the same Member State by a payment
institution with a head office in another
Member State shall be regarded as a single

payment institution, which has no legal
personality and which carries out directly
some or all of the transactions inherent in
the business of a payment institution; all
the establishments set up in the country by
an institution with a registered office in

“establishment”, Article 4(29) of the Directive refers to “place
of business”. Moreover, whereas the Directive refers to the
places of business set up in the same Member States, Annex I to
DL 317/2009 refers to all the establishments set up in the
country.
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branch; another Member State are to be regarded Although Article 2(af) of Annex Ito DL 317/2009 uses less
as a single branch; specific terminology in comparison with Article 4(29) of the
Directive, the conformity of Article 2(af) is not jeopardised by
that.
Art. 4, pt | 30. ‘group’ means a group of Art. 2(ag) | Art. 2(ag) PARTIALLY CONFORM
(30) undertakings, which consists of a parent of Annex | " " . ated
undertaking, its subsidiaries and the toDL ag)h gr01111p qun cans comlzlames as.sgcﬁl ¢
entities in which the parent undertaking or | 317/2009 with each other in accordance with the Article 2(ag) of Annex I to DL 317/2009 defines a group as an

its subsidiaries have a holding as well as
undertakings linked to each other by a
relationship referred to in Article 12(1) of
Directive 83/349/EEC.

classification of such a relationship set out
in the Code of Commercial Companies,
irrespective of whether their registered
offices are located in Portugal or abroad,;

association of companies without referring to the concepts of
“parent undertaking” or “subsidiaries”.

Article 2(ag) of Annex I to DL 317/2009 refers to the concept of
undertakings in group relationship as defined in the Portuguese
Code of Commercial Companies and therefore does not
explicitly defines the concept of “group”. Furthermore, the said
Code of Commercial Companies does not contain a specific
definition of a “group” relationship.

The group relationship as provided for in Chapter III of the
Portuguese Code of Commercial Companies follows the
relationship referred to in Article 12(1) of Directive 83/349/EEC
(* ...undertaking and one or more other ... are managed on a
unified basis pursuant to a contract concluded with that
undertaking or provisions in the memorandum or articles of
association of those undertakings...).

In addition, Article 2(ag) of Annex Ito DL 317/2009 defines
“group” irrespectively of whether the associated companies have
their registered offices located in Portugal or abroad. However,
this idea is implied in the definition set out in the Directive and
therefore, Article 2(ag) does not go beyond the scope of the
Directive.

Although the scope of group relationship as treated in the
Portuguese Code of Commercial Companies can be considered
as generally transposing the definition set out in Article 4(30) of
the Directive, Article 2(ag) of Annex I to DL 317/2009 is not as
concrete as it should be according to the Directive. Therefore,
Article 2(ag) of Annex I to DL 317/2009 is partially conformed
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to Article 4(30) of the Directive.

Art.5, 1% TITLE II Art.10(1) | Art.10(1) CONFORM
para., intr. PAYMENT SERVIGE PROVIDERS | and Authorisation and general requirements
wording introducto .
CHAPTER 1 1 — The establishment of payment . . .
Payment institutions v institutions, with a view tg ti]le provision of Upon the analyg is performed, Article 10(1) and the introductory
MOTB8ST | onr s pyment s it | 7 Al 110 of e 1o DI 17200 e e
General rules of Annex | authorisation to be granted on a case-by- P ’
to DL case basis by the Bank of Portugal.
Article 5 .
o oo 317/2009 Introductory wording Art. 11(1)
Applications for authorisation Examination of the application
For authorisation as a payment institution, L o
an application shall be submitted to the ée_ei:n?ilil rgéc‘?:;&ntﬁzr fi.)llli[(l)l\(;)vlilr?attlon shall
competent authorities of the home Member &
State, together with the following:
Art.5, 1% | (a) a programme of operations, setting | Art. Art.11(1)(a) and (b) CONFORM
Faa)ra" bt ;);l:vlircl:e?sa?;fflilslifg;g? type of payment 1a:1(d1 )((ba))o f a) a draft memorandum of association or
Annex | to :2232?;22? 5?1 txﬁircrf:;orfer;csltz};fence S The content in Article 5(a) of the Directive is reflected
DL made to the? payment serlz/ices from among throughout point (a) and (b) of Article 11(1) of Annex I of DL
317/2009 ! 317/2009.

those listed in Article 4, which the
payment institution intends to provide;

b) a programme of operations, the
geographic location, organisational
structure and human, technical and
material resources which will be used,
including, where appropriate, reference to
the agents and branches of the institution
and to third parties to which operational
functions have been outsourced, and the
forecast accounts for each of the first three
years of activity;

In fact, Article 11(1)(a) of Annex I to DL 317/2009 refers to a
draft memorandum where an explicit reference is made to the
payment services which the payment institution intends to
provide. Therefore, the requirement of setting out in particular
the type of payment services envisaged is present in Article
11(1)(a). However, the concept of “programme of operations”
strico sensu is not mentioned in Article 11(1)(a) which refers
instead to a “draft memorandum of association”. The
programme of operations merely appears in Article 11(1)(b).
Nevertheless, the draft memorandum can be considered as
included in the programme of operations.

Therefore, although the provision set out in Article 5(a) of the
Directive is not reflected with the same structure in Article
11(1)(a) and (b) of Annex I to DL 317/2009 the conformity of
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Article 11(1)(a) and (b) is not jeopardised by that.

Art.5, 1% | (b) a business plan including a Art. Art.11(1)(b) CONFORM
para., pt forecast budget calculation for the first 11(1)(b) of b) a program of operations, the geographic
(b) three financial years which demonstrates Annex | to locagong or anisaliional strac tur% an%l P
that the applicant is able to employ the DL » OTEd . Article 11(1)(b) of Annex I to DL 317/2009 does not explicitly
appropriate and proportionate systems 317/2009 human, technical and material resources refer to a “business plan”. However, the Directive requirements
pprop prop y ’ which will be used, including, where . plan-. N B q
resources and procedures to operate appropriate, reference to the agents and can be. mffffred from the descrlptlon of the “program of
soundly; branches of the institution and to third operations” set out in Article 11(1)(b).
parties to which operational functions have | Moreover, the last part of Article 5(b) of the Directive is not
been outsourced, and the forecast accounts | explicitly reflected in Annex I to DL 317/2009. However, the
for each of the first three years of activity; | description in Article 11(b) on the program containing, /nter
alia, geographic location and organisational structure, can be
considered as a plan which demonstrates that the applicant is
able to employ the appropriate systems, resources and
procedures to operate soundly.
The program of operations set out in Article 11(b) of Annex I to
DL 317/2009 shall include the forecast accounts for each of the
first three years of activity. Therefore, the forecast budget
calculation for the first three financial years as mentioned in
Article 5(b) of the Directive is transposed into Article 11(1)(b)
of Annex I to DL 317/2009.
Although there is not an explicit transposition of Article 5(b) of
the Directive, upon the analysis performed, Annex I to DL
317/2009 follows the same criteria as the Directive when
determining what a business plan should include.
Art.5, 1% | (c) evidence that the payment Art. Art. 11(1)(c) PARTIALLY CONFORM
para., pt ?nstitu’tion h'olds initial capital provided for | 11(1)(c) of ¢) a statement of the commitment that, in
(c) in Article 6; Annex | o the act of establishement and as a
DL o ) . Article 11(1)(c) of Annex I to DL 317/2009 is more specific and
317/2009 condition of establishment, evidence shall stringent in comparison with Article 5(c) of the Directive.

be provided that the minimum amount of
capital required under Article 29 has been
deposited in a credit institution;

Article 6, which is cross-referred to in Article 5(c) of the
Directive, sets out the initial capital that shall be held by the
payment institutions at the time of authorisation. However,
Article 29 of Annex I to DL 317/2009, which is cross-referred to
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in Article 11(1)(c) of the same act, mentions a minimum capital
that the payment institutions shall hold at all times.

Nevertheless, the concept of initial capital set out in the
Directive is present in Article 11(1)(c) of Annex I to DL
317/2009 since this one requires the evidence in the context of
the establishment of a company.

Article 11(1)(c) of Annex I to DL 317/2009 differs from the
Directive provision also because it requires that there should be
an evidence showing that the minimum amount of capital has
been deposited in a credit institution.

In order to avoid misleading legal interpretations that could be
caused by the difference of terminology in Article 11(1)(c) of
Annex [ to DL 317/2009, this one is considered as partially
conform to the Directive.

Art.5, 1% | (d) for the payment institutions Art. Art.11(1)(e) CONFORM
para., pt referred to in Article 9(1), a descyiption of | 11(1)(e) of ¢) a description of the procedures to ensure
(d) the measures taken for safeguarding Annex | to the protection of pavment service users'
payment service users' funds in accordance | DL funcIl)s in accor darf)ceywi th Article 32- Article 11(1)(e) of Annex I to DL 317/2009 does not mention
with Article 9; 317/2009 ’ the type of payment institutions to which it is addressing.
However, the same provision refers that the description of the
measures should be made in accordance with Article 32 (the
equivalent of Article 9 of the Directive). Therefore, the type of
payment institutions can be inferred from the cross-reference to
Article 32 made in Article 11(1)(e) of Annex Ito DL 317/2009.
Consequently, upon the analysis performed, Article 11(1)(e) of
Annex [ to DL 317/2009 follows the same criteria as Article
5(d) of the Directive.
Art.5 1% | (e) a description of the applicant's Art. Art. 11(1)(f) CONFORM
para., pt governance arrangements and internal 11(1)(f) of . .
(e) control mechanisms, including A r1(n33(x)l to ) evidence of the existence Ofi robust
administrative, risk management and DL governance arra ngements, inc u.dmg a Article 11(1)(f) of Annex I to DL 317/2009 refers to the
accounting procedures, which 317/2009 clear organisational structure with well- governance arrangements and internal control mechanisms of

demonstrates that these governance
arrangements, control mechanisms and

defined, transparent and consistent lines of

responsibility, effective procedures to

the applicant in a more detailed form in comparison with Article
5(e) of the Directive. However, the details regarding the
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procedures are proportionate, appropriate,
sound and adequate;

identify, manage, monitor and report the
risks to which it is or might be exposed,
and adequate internal control mechanisms,
including sound administrative and
accounting procedures, which
arrangements, procedures and mechanisms
shall be comprehensive and proportionate
to the nature, level and complexity of the
activities of the payment institution;

governance arrangements and internal control mechanisms of
Article 11(1)(f) do not go beyond the scope of the Directive and
do not contradict it.

Whereas Article 5(e) of the Directive refers to a description,
Article 11(1)(f) of Annex I to DL 317/2009 refers merely to
evidence that shall be produced.

Upon the analysis performed, although the terminology and the
description provided for in Article 11(1)(f) of Annex Ito DL
317/2009 do not correspond exactly to the ones set out in Article
5(e) of the Directive, Annex I to DL 317/2009 follows the same
criteria as the Directive regarding the description of governance
arrangements and internal control mechanisms.

Art.5, 1% | (f a description of the internal Art. Art.11(1)(g) CONFORM

para., pt control mgchanl.sms which the apphgant 11(1)(g) of o) evidence of the existence of internal

(f) has established in order to comply with Annex | to control mechanisms in order to comol
obligations in relation to money laundering | DL with oblieations in relation to monep y Whereas Article 5(f) of the Directive refers to a description,
and terrorist financing under Directive 317/2009 Jaun dering and terrorist financin y Article 11(1)(f) of Annex I to DL 317/2009 refers to evidence.
2005/60/EC and Regulation (EC) No aundering o neme, He analvsis nerf
1781/2006 of the European Parliament and including the provisions on information on | However, upon the ana ysis per ormed, Apnex. Ito DL 3.1 7/2009
of the Council of 15 November 2006 on the payer accompanying transfers of funds; | seems to follow the same criteria as the Directive regarding the
information on the payer accompanying existence of mechanisms which control money laundering and
transfers of funds; terrorist financing.

Art.5, 1% | (g) a description of the applicant's Art. Art.11(1)(h) CONFORM

para., pt stmgtural organisation, 1nclud1ng, where 11(1)(h) of h) a description of the applicant's structural

(9) applicable, a description of the intended Annex | to oreanisation. includine. where anplicable
use of agents and branches and a DL a §escri tior; of the intgén ded usep (I)) £ aoen t; Article 11(1)(h) of Annex I to DL 317/2009 reflects the content
description of outsourcing arrangements, 317/2009 P & in Article 5(g) of the Directive.

and of its participation in a national or
international payment system;

and branches and a description of the
arrangements for the provision of services
by third parties, and of its participation in a
national or international payment system;

The term “outsourcing” referred to in Article 5(g) of the
Directive is translated in Article 11(1)(h) of Annex I to DL
317/2009 and throughout the entire act as the “provision of
services by third parties”. Although the translation in the
Portuguese version of the Directive refers to an equivalent of
“outsourcing” (“externalizacdo’), the concept of “outsourcing”
can be considered as fully reflected in the expression “provision
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of services by third parties”.

Art. 5, 1%
para., pt
(h)

(h) the identity of persons holding in
the applicant, directly or indirectly,
qualifying holdings within the meaning of
Article 4(11) of Directive 2006/48/EC, the
size of their holdings and evidence of their
suitability taking into account the need to
ensure the sound and prudent management
of a payment institution;

Art.
11(1)(d)
and 11(3)
of Annex |
toDL
317/2009,
Art. 13(7),
and Art.
17(2) to
(4) of the
RGICSF

Art. 11(1)(d) and (3) (Annex | to DL
317/2009)

d) the identity, and supporting evidence
thereof, of persons holding in the
applicant, directly or indirectly, qualifying
holdings within the meaning of Article
13(7) of the RGICSF, the size of their
holdings and evidence of their suitability,
taking into account the need to ensure the
sound and prudent management of a
payment institution;

3 — The provisions of Article 17(2) and (4)
of the RGICSF, concerning the
information to be submitted by legal
persons holding qualifying holdings in the
institution to be established, shall apply,
mutatis mutandis.

Art. 13(7) (RGICSF)
Definitions

Qualifying holding: direct or indirect
holding which represents a percentage not
inferior to 10% of the capital or of the
voting rights of the undertaking or that, for
any other reason, makes it possible to
exercise a significant influence over the
management of the undertaking. For the
purposes of this description, Articles 13-A
and 13-B shall apply to the calculation of
the voting.

Art. 17(2) to(4) (RGICSF)

CONFORM

Article 13(7) of the RGICSF, which is cross-referred to in
Article 11(1)(d) of Annex I to DL 317/2009, corresponds to
Article 4(11) of Directive 2006/48/EC.

Article 11(1)(d) of Annex I to DL 317/2009 reflects the content
in Article 5(h) of the Directive but it refers not only to the
identity but also to supporting evidence thereof of the concerned
persons. This shall however be considered as implied in the
Directive provision and therefore does not contradict the scope
of the Directive.

Moreover, Article 11(1)(d) is followed by an additional
provision concerning the information to be submitted by legal
persons holding qualifying holdings in the institution to be
established (Article 11(3)).

Article 11(3) of Annex I to DL 317/2009 while cross-referring
to Article 17(2) to (4) of the RGICSF, sets out additional
requirements in comparison with the Directive, regarding the
information to be submitted by legal persons holding qualifying
holdings. However, the additional information to be submitted
can be considered as a common requirement which would not
jeopardise or go beyond the scope of the Directive.

Therefore, upon the analysis performed, Article 11(1)(d) and
11(3) of Annex I to DL 317/2009 seem to follow the same
criteria as the Directive.
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Examination of the application

2. The following information regarding the
founders shareholders which are legal
persons having qualifying holdings in the
undertaking to be established shall be also
provided:

a) memorandum of association or articles
of association and relation between the
members of the administration body;

b) financial balance and accounts of the
last 3 years;

¢) relation between the members of the
holder (being a legal person) which own
qualifying holdings;

d) relation between the companies in
which capital the holder (being a legal
person) has qualifying holdings as well as
an illustrative exhibition of the structure of
the group to which it belongs.

3. The presentation of the elements
referred to in the previous paragraph shall
be exempted when the Bank of Portugal is
already aware of them.

4- The Bank of Portugal can request to the
applicants additional information and carry
out the investigations it deems necessary.

Art. 5, 1%
p_ara., pt
(i)

1) the identity of directors and
persons responsible for the management of
the payment institution and, where
relevant, persons responsible for the
management of the payment services
activities of the payment institution, as
well as evidence that they are of good

Art.
11(1)(i) of
Annex | to
DL
317/2009

Art. 11(1)(i)

1) evidence of the identity of directors and
persons responsible for the management of
the payment institution and, where
relevant, persons responsible for the
management of the payment services
activities of the payment institution, as

CONFORM

Article 11(1)(i) of Annex I to DL 317/2009 reflects the content
in Article 5(i) of the Directive.

As mentioned above, Annex I to DL 317/2009 tends to refer to

the evidence of the identity of certain persons, rather than

Conformity Assessment of Directive 2007/64/EC_Portugal

33




Directive 2007/64/EC

National Implementing Measures

Observations

repute and possess appropriate knowledge
and experience to perform payment
services as determined by the home
Member State of the payment institution;

well as evidence that they are of good
repute and possess appropriate knowledge
and experience to perform payment
services as determined by the home
Member State of the payment institution;

referring merely to the identity of the persons. As mentioned
before, this does not jeopardise the conformity of Annex I to DL
317/2009.

Art.5, 1% | (§) where applicable, the identity of Art. Art. 11(1)(j) CONFORM
para., pt statutory auditors and audit firms as 11(1)(j) of | . . N
() defined in Dircctive 200643/EC of the | Annex | to_ | 1) Where applicable, the identty of
European Parliament and of the Council of | DL 'y aucriors Article 11(1)(j) of Annex I to DL 317/2009 reflects the content
. defined in Directive 2006/43/EC of the . ) g N
17 May 2006 on statutory audits of annual | 317/2009 . . in Article 5(j) of the Directive.
accounts and consolidated accounts: European Parliament and of the Council of
’ 17 May;
Art.5 1% | (k) the applicant's legal status and Art. Art.11(1)(a) (Annex | to DL 317/2009) CONFORM
Fka)ra" pt articles of association; 1 1 E;;(gf) ! a) draft memorandum of association or
Annex | to zg;zlcl?;liz?lt :?1 gvl}elilgﬁggorfez(shiz};ince . Article 11(1)(a) of Annex I to DL 317/2009 does not reflect
DL made to the’ avment serp ices. from amon explicitly Article 5(k) of the Directive. However, the idea of the
317/2009 those listed 11;1 Z rticle 4 :vhicil the & presentation of the applicant’s legal status and articles of
and Art. avment institution in te’n ds to provide: association can be inferred from the concept of “memorandum
17(1)(a) pay P ’ of association” present in Article 11(1)(a).Article 11(3) of
and (2) to | 3 — The provisions of Article 17(2) and (4) | Annex Ito DL 317/2009 is also mentioned in order to illustrate
(4) of the of the RGICSF, concerning the that the applicant’s legal status and articles of association are
RGICSF information to be submitted by legal also implicitly required by that act. In fact, although it is not

persons holding qualifying holdings in the
institution to be established, shall apply,
mutatis mutandis.

Art. 17(1)(a) and (2) to(4) (RGICSF)
Examination of the application

1 - The application for authorisation shall
be examined with the following elements:

a) characterisation of the type of the
undertaking to be established and the draft
memorandum of association;

explicitly mentioned in Annex I to DL 317/2009; there is a
cross-reference to RGICSF (Article 17(2) to (4)) which states
that some information regarding the founders shareholders who
are legal persons having qualifying holdings in the undertaking
to be established shall be also provided. Amongst others, that
information includes the memorandum of association or articles
of association, the relationships between the members of the
administration body, as well as an illustrative exhibition of the
structure of the group to which it belongs.
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2 - The following information regarding
the founders shareholders which are legal
persons having qualifying holdings in the
undertaking to be established shall be also
provided:

a) memorandum of association or articles
of association and relation between the
members of the administration body;

b) financial balance and accounts of the
last 3 years;

¢) relation between the members of the
holder (being a legal person) which own
qualifying holdings;

d) relation between the companies with a
capital in which the holder (being a legal
person) has qualifying holdings, as well as
an illustrative exhibition of the structure of
the group to which it belongs;

3 - The presentation of the elements
referred to in the previous paragraph shall
be exempted when the Bank of Portugal is
already aware of them.

4 - The Bank of Portugal can request to the
applicants additional information and carry
out the investigations it deems necessary.

Art.5 1% | (1) the address of the applicant's head | Art. Art. 11(1)(1) CONFORM
Flslra" pt office. L1r]([1]33()!)|0tf0 1) the address of the payment institution’s
DL head office. Article 11(1)(1) of Annex I to DL 317/2009 reflects the content
317/2009 in Article 5(1) of the Directive.
Art.5,2" | For the purposes of points (d), (¢) and (g), | Art. 11(2) | Art. 11(2) CONFORM
para. the applicant shall provide a description of | of Annex | i .
its audit arrangements and the to DL 2 - For the purposes of points (¢), () and
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organisational arrangements it has set up 317/2009 | (h) of the preceding paragraph, the Article 11(2) of Annex Ito DL 317/2009 transposes literally the
with a view to taking all reasonable steps applicant shall provide a description of its | last subparagraph of Article 5 of the Directive.
to protect the interests of its users and to audit arrangements and the organisational
ensure continuity and reliability in the arrangements it has set up with a view to
performance of payment services. taking all reasonable steps to protect the
interests of its users and to ensure
continuity and reliability in the
performance of payment services.
Art. 6, Article 6 Art.29(1) | Art.29(1) and (2) CONFORM
intr. Initial capital and (2) of | Minimum capital
wording Merpbe?r States shall requirg payment SEnex o - Payment institutions with a registered Whereas Article 6 of the Directive refers to “initial capital”,
institutions to hold, at the time of office in Portugal shall at all times hold . .
TR ) . 317/2009 . Article 29 of Annex I to DL 317/2009 refers to “minimum
authorisation, initial capital, comprised of capital of no less than: sl
the items defined in Article 57(a) and (b) capital™.
of Directive 2006/48/EC as follows: () Moreover, Article 6 sets out the initial capital that shall be held
2 — The minimum capital which is referred | by the payment institutions at the time of authorisation.
to in the preceding paragraph and However, Article 29 of Annex I to DL 317/2009 refers to the
comprised of the items defined in Article minimum capital that the payment institutions shall hold at all
57(a) and (b) of Directive 2006/48/EC of | times.
the European Parliament and of the .
Council of 14 June. Neyertheless, the subsequent points and the legal effect of
Article 29(1) and (2) of Annex I to DL 317/2009 correspond to
the requirements set out in Article 6 of the Directive.
Art. 6(a) (a) where the payment institution Art. Art.29(1)(a) CONFORM
prqvides only the p ayment se.:rvice listed in | 29(1)(a) of 1 — Payment institutions with a registered
point 6 of the Annex, its capital shall atno | Annex | to office in Portueal shall at all times hold
time be less than EUR 20 000; DL ol of 110 1 & than: Article 4(f) which is cross-referred to in Article 29(1)(a) of
317/2009 | Capal ofno less than: Annex I to DL 317/2009 corresponds to point 6 of the Annex

a) EUR 20 000, for institutions which
provide only the payment service listed in
Atrticle 4(f);

Art. 4(f)

which is cross-referred to in Article 6(a) of to the Directive.

Therefore, Article 29(1)(a) reflects the content in Article 6(a) of
the Directive.
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Payment services

The following activities constitute
payment services:

f) money remittance;

Art. 6(b) (b) where the payment institution Art. Art. 29(1)(b) CONFORM
provides the payment service listed in 29(1)(b) of b) EUR 50 000, for institutions which
point 7 of the Annex, its capital shall atno | Annex | to rovide the pavment service listed in
time be less than EUR 50 000; and DL I; cle 4 p Y Article 4(g), which is cross-referred to in Article 29(1)(b) of
317/2009 rticle 4(g); Annex I to DL 317/2009 corresponds to point 7 of the Annex
which is cross-referred to in the Directive.
Art. 4(g) Therefore, Article 29(1)(b) reflects the content in Article 6(b) of
. . the Directive.
g) Execution of payment transactions
where the consent of the payer to execute a
payment transaction is given by means of
any telecommunication, digital or IT
device and the payment is made to the
telecommunication, IT system or network
operator, acting only as an intermediary
between the payment service user and the
supplier of the goods and services.
Art. 6(c) (c) where the payment institution Art. Art. 29(1)(c) CONFORM
provides any of the payment s.ervices. listed | 29(1)(c) of ¢) EUR 125 000, for institutions which
in points 1 to 5 of the Annex, its capital Annex | to i fh ; ice listed
shall at no time be less than EUR 125 000. | DL provi .elanz/ ot the payment service liste Atrticle 4(a) to (e), which are cross-referred to in Article 29(1)(c)
317/2009 | Article 4(a) to (). of Annex I to DL 317/2009 correspond to points 1 to 5 of the

Art. 4(a) to (e)

a) Services enabling cash to be placed on a
payment account as well as all the
operations required for operating a
payment account;

b) Services enabling cash withdrawals

Annex which are cross-referred to in Article 6(c) of the
Directive.

Therefore, Article 29(1)(c) reflects the content in Article 6(c) of
the Directive.

Conformity Assessment of Directive 2007/64/EC_Portugal

37




Directive 2007/64/EC

National Implementing Measures

Observations

from a payment account as well as all the
operations required for operating a
payment account;

c¢) Execution of payment transactions,
including transfers of funds on a payment
account with the user's payment service
provider or with another payment service
provider:

1) execution of direct debits, including one-
off direct debits,

i) execution of payment transactions
through a payment card or a similar
device,

ii1) execution of credit transfers, including
standing orders;

d) Execution of payment transactions
where the funds are covered by a credit
line for a payment service user:

1) execution of direct debits, including one-
off direct debits,

i) execution of payment transactions
through a payment card or a similar
device,

ii1) execution of credit transfers, including
standing orders.

e) Issuing and/or acquiring of payment
instruments.

Art. 7(1)

Article 7
Own funds

1. The payment institution's own funds, as
defined in Articles 57 to 61, 63, 64 and 66
of Directive 2006/48/EC, may not fall

Art. 30(1),
(2)and (3)
of Annex |
toDL
317/2009

Art. 30(1),(2) and (3)
Own funds

1 - The payment institution's own funds
may not fall below the value of the
minimum capital required under the

CONFORM

Articles 29 (“the preceding Article”) and 31(“the following

Article”) which are cross-referred to in Article 30 of Annex I to
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below the amount required under Articles
6 or 8 of this Directive, whichever the
higher.

preceding article or the applicable amount
under the following article, whichever the
higher.

2 — The rules on the composition of
payment institutions’ own funds shall be
determined by the Bank of Portugal.

DL 317/2009 correspond to Articles 6 and 8 which are cross-
referred to in Article 7(1) of the Directive.

Article 30 of Annex I to DL 317/2009 contains two additional
provisions in comparison with Article 7(1) of the Directive. In
fact Article 30 also states that the rules on the composition of
payment institutions own funds are determined by the Bank of
Portugal. The same Article provides also for a solution where
own funds fall below the limit set out in Article 30(1).

Upon the analysis performed, Article 30(1),(2) and (3) of Annex
Ito DL 317/2009 follow the same criteria as the Directive,
containing also some additional requirements which do not
contradict the meaning of Article 7(1) of the Directive and do
not go beyond the scope of this one

Art. 7(2)

2. Member States shall take the necessary
measures to prevent the multiple use of
elements eligible for own funds where the
payment institution belongs to the same
group as another payment institution,
credit institution, investment firm, asset
management company or insurance
undertaking. This paragraph shall also
apply where a payment institution has a
hybrid character and carries out activities
other than providing payment services
listed in the Annex.

Art. 30(4)
and (9) of
Annex | to
DL
317/2009

Art. 30(4) and (5)

4 - Where the payment institution belongs
to the same group as another payment
institution, credit institution, financial
company or insurance undertaking, the
multiple use of elements eligible for own
funds shall be prohibited.

5 - The multiple use of elements eligible
for own funds shall also be prohibited in
connection with payment institutions
which engage in activities other than the
provision of the payment services listed in
Article 4.

CONFORM

Atrticle 30(4) of Annex I to DL 317/2009 refers to a financial
company, which is a rather comprehensive term, while the
Directive refers to an investment firm and asset management
company. However, the scope of these includes the concept of
financial company.

Moreover, there is no reference to the hybrid character of the
payment institution in Article 30(5) of Annex I to DL 317/2009.
However, the character is inferred from the exercise of other
activities exercised by the payment institution.

Furthermore, Article 30 of Annex I to DL 317/2009 additionally
states in its paragraph (6), in comparison to Article 7(1) and (2)
of the Directive, that when a payment institution carries out
activities other than providing payment services listed in Article
4, which are also submitted to the own funds requirements, the
payment institution shall additionally respect those
requirements. This additional provision does not contradict the
scope of the Directive.

The cross-reference made in Article 30(5) to Article 4
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corresponds to the cross-reference made in the Directive.

Therefore, Article 30(4) and (5) reflect the content in Article
7(2) of the Directive.

Art. 7(3) 3. If the conditions laid down in Article 69 | N/A N/A Article 7(3) of the Directive sets out an option. Owing to this
of Directive 2006/ 48/EC are met, Member option, Portugal did not choose to apply the Directive provision.
States or their competent authorities may
choose not to apply Article 8 of this
Directive to payment institutions which are
included in the consolidated supervision of
the parent credit institution pursuant to
Directive 2006/48/EC.

Art. 8(1), | Article 8 Art. Art. 31(1),(2) and (4) CONFORM

intr. Calculation of own funds 31(1),(2) Own funds requirements

wording L Ngmithstanding the init%al capital aAnndn ((;)l() IO’IO 1 - The payment institution’s own funds Article 31(1) of Annex I to DL 317/2009 specifies that the
requirements set out in Article 6, Member shall, at all times, be at least the amount T
States shall require payment institutions to DL resulting from the application of one of the payment institution’s own funds shall be at least the amount

317/2009 resulting from the application of one of the following three

hold, at all times, own funds calculated in
accordance with one of the following three
methods, as determined by the competent
authorities in accordance with national
legislation:

three methods described in Annex II to the
Decree Law approving this Law.

2 — For the purposes of the preceding
paragraph, it is for the Bank of Portugal to
define the method to be applied for each
payment institution.

4 — Notwithstanding the provisions of the
preceding paragraphs and Articles 29 and
30, the Bank of Portugal may adopt the
procedures provided for in Article 6 in
order to ensure that payment institutions
allocate to the operation of their activity of
providing payment services a sufficient
level of own funds, in particular where the
activities referred to in Article 8(2)
prejudice or may prejudice the financial
soundness of the payment institution.

methods whereas the Directive does not mention any
quantitative characteristic of the own funds. However, that does
not seem to jeopardise the proper transposition of the Directive
provision.

Moreover, the introductory wording of Article 8(1) of the
Directive does not seem to be clearly stated in Article 31 of
Annex [ to DL 317/2009. However, the initial capital
requirements seem to be implied in the context of the actions to
be taken by the Bank of Portugal, in Article 31(4), when this
Article refers to the provisions of Article 29 and 30.

Article 31(4) of Annex I to DL 317/2009 refers to the
procedures to be adopted by the Bank of Portugal in order to
ensure that payment institutions allocate a sufficient level of
own funds to the operation of their activity of providing
payment services. This additional provision does not contradict
the meaning of Article 8(1) of the Directive and does not go
beyond its scope.
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Upon the analysis performed, Article 31(1),(2) and (4) of Annex
Ito DL 317/2009 follow the same criteria as the Directive
provision.

Art. 8(1),
Method A

Method A

The payment institution's own funds shall
amount to at least 10 % of its fixed
overheads of the preceding year. The
competent authorities may adjust that
requirement in the event of a material
change in a payment institution's business
since the preceding year. Where a payment
institution has not completed a full year's
business at the date of the calculation, the
requirement shall be that its own funds
amount to at least 10 % of the
corresponding fixed overheads as
projected in its business plan, unless an
adjustment to that plan is required by the
competent authorities.

Point I(1) | Annex Il
to (4) of _ .

Annex |1 (to which Article 1(2) refers)
toDL Point I(1) to (4)

317/2009

The calculation of own funds requirements
referred to in Article 31 of the legal rules
set out in Annex I shall be carried out in
accordance with one of the methods
described in this Annex.

I - Fixed overheads method:

1 — Payment institutions shall hold own
funds amounting to at least 10 % of the
value of their fixed overheads of the
preceding year.

2 — The Bank of Portugal may adjust that
requirement in the event of a material
change in a payment institution's business
since the preceding year.

3 - Where a payment institution has not
completed a full year's business (at the
date of the calculation), and from the date
on which that commenced, the own funds
requirement shall be 10 % of the value of
the fixed overheads for the first year as
projected in its business plan.

4 — The Bank of Portugal may require an
adjustment to that plan, in particular in
cases where a significant divergence from
the projections has been observed.

CONFORM

Although the structure of the provisions in Annex II to DL
317/2009 differs from the one of the Directive, the Method A is
reflected in the Portuguese act.

There is an erroneous reference in the heading of Annex II. In
fact, this one should be referring to Article 2(2) instead of
referring to Article 1(2) of DL 317/2009.
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Art. 8(1), | Method B Point 11 Point 11(1) and (2) CONFORM
Method B, | The payment institution's own funds shall | (1) and (2) B .
intr. amount to at least the sum of the following | of Annex I - Payment volume method:
wording elements multiplied by the scaling factork | I1to DL 1 - Payment institutions shall hold own The Method B is reflected in Annex IT to DL 317/2009 and is
defined in paragraph 2, where payment 317/2009 funds amounting to at least the sum of the | named as ‘“Payment volume method”.
volume (PV) represents one twelfth of the following elements multiplied by the . . o . . .
. . . Point II(2) contains some additional requirements in comparison
total amount of payment transactions scaling factor k defined below: X N . .
executed by the payment institution in the with Method B of 'Fhe Dlrect}ve. Those a@dltlonal requirements
receding vear- ...) correspond, mutatis mutandis, to the requirements present in
p g year: . , Method A of the Directive (referring the situation where a
2 — The ‘payment volume’ shall amount to o , .
payment institution has not completed a full year’s business and
a twelfth of the total amount of the . .
. . to the adjustment to the plan required by the competent
payment transactions carried out by the . o . .
oo . authority). Those additional requirements do not contradict the
payment institution in the previous year. scope of the Directive
Where a payment institution has not p )
completed a full year's business (at the
date of the calculation), and from the date
on which that commenced, the payment
volume shall be based on the value of the
payment volume for the first year as
projected in its business plan. The Bank of
Portugal may require an adjustment to that
plan, in particular in cases where a
significant divergence from the projections
has been observed.
Art. 8(1), | (a)4,0 % ofthe slice of PV up to EUR 5 Point Point 11(1)(i) to (v) CONFORM
Method B, | million, (1)) to 1) 4 % of the slice of payment volume up
pts (a)-(e) plus (v) of to EUR 5 million, plus
Annex Il ’ Point II(1)(i) to (v) of Annex II to DL 317/2009 reflect the
(b) 2,5 % of the slice of PV above EUR 5 to DL i1) 2.5 % of the slice of payment volume content in points (a) to (e) of Method B of Article 8(1) of the
million up to EUR 10 million, 317/2009 above EUR 5 million up to EUR 10 Directive.

plus

(c) 1 % of the slice of PV above EUR 10
million up to EUR 100 million,

Plus

million, plus

iii) 1 % of the slice of payment volume
above EUR 10 million up to EUR 100
million, plus

iv) 0.5 % of the slice of payment volume

The structure of Annex II to DL 317/2009 differs from the one
in Article 8 of the Directive. In fact, although Article 8 only
refers once to the scaling factor k, Annex II has chosen to repeat
it in the context of each Method (B and C).
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(d) 0,5 % of the slice of PV above EUR
100 million up to EUR 250 million,

plus

(e) 0,25 % of the slice of PV above EUR
250 million.

above EUR 100 million up to EUR 250
million; plus

v) 0.25 % of the slice of payment volume
above EUR 250 million.

The scaling factor k shall be:

a) 0.5 where the payment institution
provides only the payment service listed in
Article 4(f) of the legal rules set out in
Annex I;

b) 0.8 where the payment institution
provides the payment service listed in
Article 4(g) of the legal rules set out in
Annex I;

c¢) 1 where the payment institution
provides any of the payment services listed
in Article 4(a) to (e) of the legal rules set
out in Annex I.

Art. 8(1),
Method C,
151
subpara.

Method C

The payment institution's own funds shall
amount to at least the relevant indicator
defined in point (a), multiplied by the
multiplication factor defined in point (b)
and by the scaling factor k defined in
paragraph 2.

Introducto
ry
wording of
Point
[11(1) of
Annex |1
toDL
317/2009

Introductory sentence of Point 111(1)
IIT — Relevant indicator method:

1 - Payment institutions shall hold own
funds amounting to at least the sum of the
following elements multiplied by the
scaling factor k defined below:

PARTIALLY CONFORM

The introductory sentence of Point III(1) is not as clear as the
Directive provision. In fact, the introductory sentence of Point
III(1) merely refers to the sum of some elements multiplied by
the scaling factor k. Therefore, Point I1I(1) does not specify that
the mentioned elements constitute in fact the multiplication
factor. Moreover, the introductory wording of Point ITI(1) does
not mention the relevant indicator. Therefore, the description of
the calculation of the amount of the own funds, in the way it is
mentioned in the introductory wording of Point I1I(1), can be
misleading.

Annex II to DL 317/2009 named the equivalent of “Method C”
as the “Relevant indicator method”.
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Art.8(1), | (a) The relevant indicator is the sum Point Point 111(2) PARTIALLY CONFORM
2’,‘1(? thod G, | of the following: Xrl1(nze)x0]|c| 2 - The relevant indicator is the sum of the
subpara., | Interest income, toDL following elements: Point I11(2) of Annex II to DL 317/2009 reflects the content in
pt (a),1% — interest expenses, 317/2009 Interest income; the indents of point (a) of Method C of Article 8(1) of the
subpara. .. ) ) Directive.
— commissions and fees received, Interest charges;
and Commissions received: and However, there is no reference to the fees in Point I11(2) of
o other operating income ’ Annex II to DL 317/2009. Therefore, Point ITI(2) of Annex II to
P & ' Other operating profits. DL 317/2009 is considered as partially conformed to the indents
of point (a) of Method C of Article 8(1) of the Directive.
Art.8(1), | Each element shall be included in the sum | Point Point [11(2) and (3) CONFORM
Method C, | with its positive or negative sign. Income [11(2) and
nd from extraordinary or irregular items may | (3) of aTchceoifltt}Eedcz}[Zmoerriletzss ir; t}l::sei,grtl ;?13 loss
subpara., | notbe used in the calculation of the Annex Il & & e pre Point I11(2) and (3) reflect properly the content in the Directive
nd .. . account of the payment institutions. Each ..
pt (a), 2 relevant indicator. Expenditure on the toDL element shall be included in the sum with | Provision.
subpara. outsourcing of services rendered by third 317/2009

parties may reduce the relevant indicator if
the expenditure is incurred from an
undertaking subject to supervision under
this Directive. The relevant indicator is
calculated on the basis of the twelve-
monthly observation at the end of the
previous financial year. The relevant
indicator shall be calculated over the
previous financial year. Nevertheless own
funds calculated according to Method C
shall not fall below 80 % of the average of
the previous three financial years for the
relevant indicator. When audited figures
are not available, business estimates may
be used.

its positive or negative sign.

Income from extraordinary or irregular
items shall not be taken into account in the
calculation of the relevant indicator.
Commissions paid for services rendered by
third parties (outsourcing) may reduce the
relevant indicator if they are incurred from
an institution subject to supervision by the
Bank of Portugal under the legal rules set
out in Annex L.

The relevant indicator is calculated on the
basis of the twelve-monthly observation at
the end of the previous financial year.

When audited figures are not available,
business estimates may be used.

3 — Without prejudice to the provisions of
paragraph 1, the own funds of payment
institutions subject to the relevant indicator

Point I11(2) additionally denotes that the defined elements are
based on the accounting categories of the profit and loss account
of the payment institutions. However, that additional statement
does not contradict or go beyond the scope of the Directive.

Furthermore, in Point I11(2) of Annex II to DL 317/2009 and
throughout Annex I of the same act the use of the word
“institution” frequently replaces the word “undertaking” used in
the Directive. Therefore, the word “institution” which is by its
nature more general can be misleading and not represent the
exact equivalent of the word “undertaking”.

However, the content in the Directive provision is generally
reflected in Point I1I(2) and (3) of Annex I to DL 317/2009.
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method may not fall below 80 % of the
average of the previous three financial
years for the relevant indicator.

Art.8(1), | (b) The multiplication factor shall be: | Point Point 111(1) CONFORM
IV,!(? thod C, @) 10 % of the slice of the relevant (1) of 1 - Payment institutions shall hold own
2 indicator up to EUR 2,5 million; Annex [l funds amounting to at least the sum of the .
subpara., ’ ’ toDL followine elements multiplied by the The structure of Annex II to DL 317/2009 differs from the one
pt (b) (i) 8 % of the slice of the relevant 317/2009 YWIng piiec by in Article 8 of the Directive.
N L scaling factor k defined below:
indicator from EUR 2,5 million up to EUR . .
o . o . Moreover, Point I1I(1) does not specify that the elements from
5 million; 1) 10 % of the slice of the relevant . . . 1 fact th ltinlication £
. indicator up to EUR 2,5 million: points (1.) to (V) constitute in 'actt e multip 1cat10n. actor. In
(ii1) 6 % of the slice of the relevant ’ ’ fact, Point III(1) never explicitly refers to the wording
indicator from EUR 5 million up to EUR i) 8 % of the slice of the relevant indicator | “multiplication factor”. However, the transposition of the
25 million; from EUR 2,5 million up to EUR 5 Directive provision does not seem to be jeopardised by that
(iv) 3 % of the slice of the relevant million; omission.
indicator from EUR 25 million up to 50 iil) 6 % of the slice of the relevant
million; indicator from EUR 5 million up to EUR
) 1,5 % above EUR 50 million. 25 million,
iv) 3 % of the slice of the relevant
indicator from EUR 25 million up to EUR
50 million;
v) 1,5 % above EUR 50 million.
Art. 8(2) 2. The scaling factor k to be used in Points Points l1(1)(a) and I11(1)(a) CONFORM
w(t)rraing Methods B and C shall be: !aln(;)(a) The scaling factor k shall be:
&pt@a) | @ 0.5 wherethe paymentinstitution |4y ) ot | 4) 0.5 where the payment institution Points T1(1)(a) and ITI(1)(a) of Annex II to DL 317/2009 reflect
provides only the payment service listed in . L . : . L
point 6 of the Annex; Annex |1 provides only the payment service listed in | the content in Article 8(2)(a) of the Directive.
o DL Article 4(1() of the legal rules set out in The structure of Annex II to DL 317/2009 differs from the one
317/2009 | Annex I;

in Article 8 of the Directive. In fact, although Article 8 only
refers once to the scaling factor k, Annex II has chosen to repeat
it in the context of each Method (B and C).

Article 4(f) of Annex I which is cross-referred to in Points
II(1)(a) and I1I(1)(a) of Annex II to DL 317/2009 correspond to
Point 6 of the Annex, which is cross-referred to in of Article

Conformity Assessment of Directive 2007/64/EC_Portugal

45




Directive 2007/64/EC

National Implementing Measures

Observations

8(2)(a) of the Directive.

Art. (b) 0,8 where the payment institution | Points Points 11(1)(b) e [11(1)(b) CONFORM
e e e, e fisedin | JHDOY 1 b) 0.8 where the payment institution

111(1)(b) of llf‘inldej(th)e payment service llest‘f)d " | Points TI(1)(b) and IN(1)(b) of Annex II to DL 317/2009

Annex || Axrnllcef I g) ot thefega u transpose literally Article 8(2)(b) of the Directive.

;[3(; ;./|2_009 The structure of Annex II to DL 317/2009 differs from the one
in Article 8 of the Directive. In fact, although Article 8 only
refers once to the scaling factor k, Annex II has chosen to repeat
it in the context of each Method (B and C).

Article 4(g) of Annex I which is cross-referred to in Points
I1(1)(b) and ITI(1)(b) of Annex II to DL 317/2009 correspond to
Point 7 of the Annex, which is cross-referred to in of Article
8(2)(b) of the Directive.

Art. (c) 1 where the payment institution Points Points 11(1)(c) e 111(1)(c) CONFORM

8(2)(c rovides any of the payment services listed | [1(1)(c N

@x ?n points 1 t}cl) 5of thrz: Z‘nnex. an(d)( ) 01 Where the payment 1nst1tut101.1 .
11(1)(c) of | Provides any of the payment services listed | p .o 111)(c) and T1I(1)(c) of Annex I to DL 317/2009
in Article 4(a) to (e) of the legal rules set . : S

Annex 11 . transpose literally Article 8(2)(c) of the Directive.

to DL out in Annex I. .

317/2009 The structure of Annex II to DL 317/2009 differs from the one
in Article 8 of the Directive. In fact, although Article 8 only
refers once to the scaling factor k, Annex II has chosen to repeat
it in the context of each Method (B and C).

Article 4(a) to (e) of Annex I which are cross-referred to in
Points I1(1)(c) and ITI(1)(c) of Annex II to DL 317/2009
correspond to Points 1 to 5 of the Annex, which are cross-
referred to in of Article 8(2)(c) of the Directive.
Art. 8(3) 3. The competent authorities may, based Art. 31(3) | Art. 31(3) CONFORM

on an evaluation of the risk-management of Annex | | Own funds requirements

processes, risk loss data base and internal | to DL 3 - Based on an evaluation of the risk-

control mechanisms of the payment 317/2009 Article 31(3) of Annex II to DL 317/2009 reflects the content in

institution, require the payment institution
to hold an amount of own funds which is

management processes, risk loss data base
and internal control mechanisms, the Bank

Article 8(3) of the Directive.

Conformity Assessment of Directive 2007/64/EC_Portugal

46




Directive 2007/64/EC

National Implementing Measures

Observations

up to 20 % higher than the amount which
would result from the application of the
method chosen in accordance with
paragraph 1, or permit the payment
institution to hold an amount of own funds
which is up to 20 % lower than the amount
which would result from the application of
the method chosen in accordance with
paragraph 1.

of Portugal may require or permit,
respectively, the payment institution to
hold an amount of own funds which is up
to 20 % higher or lower than the amount
which would result from the application of
the method set out in accordance with the
preceding paragraph.

The structure of Article 31(3) of Annex I to DL 317/2009 differs
from the one used in Article 8(3) of the Directive. In fact,
Article 31(3) does not divide into two parts the requirement of
an amount of own funds up to 20% higher and the permission of
an amount of own funds up to 20% lower than the amount which
would result from the application of the method.

Art.9(1),
intr.
wording

Article 9
Safeguarding requirements

1. The Member States or competent
authorities shall require a payment
institution which provides any of the
payment services listed in the Annex and,
at the same time, is engaged in other
business activities referred to in Article
16(1)(c) to safeguard funds which have
been received from the payment service
users or through another payment service
provider for the execution of payment
transactions, as follows:

either:

Introducto
ry
wording of
Art. 32(1)
of Annex |
toDL
317/2009

Introductory wording of Art. 32(1)
Fund protection requirements

1 — The payment institutions must ensure
protection of the funds which have been
received from the payment service users or
through another payment service provider
for the execution of payment transactions
in accordance with the following
procedures:

CONFORM

Article 32 of Annex I to DL 317/2009 does not specify that the
payment institution should be one who provides any of the
payment services listed in the Annex (the equivalent of Article 4
of Annex I to DL 317/2009) and is engaged at the same time in
other business activities.

Article 16(1)(c), which is cross-referred to in Article 9(1) of the
Directive, corresponds to Article 8(2)(c) of Annex I to DL
317/2009 which also mentions business activities other than the
provision of payment services. However, Article 8(2)(c) is not
mentioned in Article 32 anywhere.

In this context, Article 9(3) of the Directive must be referred to
since it mentions that the Member States or competent
authorities may require that payment institutions which are not
engaged in other business activities referred to in Article
16(1)(c) shall also comply with the safeguarding requirements
under paragraph 1 of this Article. As a consequence, it can be
concluded that the Portuguese legislation decided to apply the
option set out in Article 9(3), which would explain the lack of
reference to business activities as defined under Article 16(1)(c)
(business activities other than the provision of payment
services).

Therefore, the introductory wording of Article 32(1) of Annex I
to DL 317/2009, which must be analysed through Article 9(1) in
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combination with Article 9(3) of the Directive, follows the same
criteria as the Directive provisions.

Art. (a) they shall not be commingled at Art. Art. 32(1)(a)(i),(ii) and (6) CONFORM
9(1)(a) any time with the funds of any natural or 32(1)(a)(i), . )
legal person other than payment service (i) and (6) 8) Ensuring that the funds:
users on whose behalf the funds are held of Annex | | i) shall not be commingled at any time Art. 32(1)(a)(i),(ii) and (6) of Annex I to DL 317/2009 reflect
and, where they are still held by the toDL with the funds of any natural or legal the content in Article 9(1)(a) of the Directive.
payment institution and not yet delivered 317/2009 person other than payment service users on The structure of Article 32(1)(a)(i).(ii) and (6) differs from the
to the payee or transferred to another whose behalf the funds are held; and . L
. . one used by Article 9(1)(a) of the Directive.
payment service provider by the end of the ii) shall be deposited in a separate account
business day following the day when the in a credit insﬁ tution or inv é)s ted in secure The definitions that shall be made by the competent Portuguese
funds have been received, they shall be . . ... | authority (the Bank of Portugal) are mentioned in a separate
o . . liquid low-risk assets, where they are still . . .
deposited in a separate account in a credit D paragraph of Article 32 (paragraph (6)). According to this
o . . L held by the payment institution and not yet 2. . .\
institution or invested in secure, liquid delivered to the pavee or transferred to provision, the Bank of Portugal has to determine additional
low-risk assets as defined by the another pa menfszrvice rovider by the technical rules, in particular as regards the meaning of secure,
competent authorities of the home Member payme provicer by liquid low-risk assets.
State: and end of the business day f0110w1.ng the day
> when the funds have been received; and
6 — The Bank of Portugal shall determine,
by opinion, any additional technical rules
and procedures necessary for the
application of this Article, in particular as
regards the meaning of secure, liquid low-
risk assets, for the purposes of the
paragraph 2(a)(ii), and the essential
conditions of the insurance policy or
equivalent guarantee and the terms and
procedures of their implementation, for the
purposes of (2)(b).
Art. (b) they shall be insulated in Art. Art. 32(1)(a)(iii) and (2) CONFORM
9(1)(b) accordance with national law in the 32(1)(a)(iii iif) They shall be insulated in accordance
interest of the payment service users )and (2) with paraeraph 3 in the interest of the
against the claims of other creditors of the | of Annex | paragrap . . Art. 32(1)(a)(iii) transposes literally Article 9(1)(b) of the
. . . payment service users against the claims of | .~ 7"
payment institution, in particular in the toDL ) . : . Directive.
event of insolvency: or 317/2009 other creditors, in particular in the event of

insolvency of the payment institution;

Paragraph (2) of Article 32 is mentioned since it is related to
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2 - For the purposes of point iii) of
subparagraph a) of the preceding
paragraph, in the event of the insolvency
of the payment institution, the amounts
transferred by payment service users may
not be incorporated into the assets in
insolvency, and the holders shall have the
right to demand the segregation or
reimbursement of those amounts.

point (1)(a)(iii) of the same article. In fact, paragraph (2) sets out
a procedure in the case of insolvency of the payment institution.

Art. (c) they shall be covered by an Art. Art. 32(1)(b) and (6) CONFORM
9(1)(c) insurance policy or some other comparable | 32(1)(b) b) ensuring that the funds shall be covered
guarantee from an insurance company or a | and (6) of b . i th
credit institution, which does not belong to | Annex | to y an 1nsulrance PolIcy fo ' some other Art. 32(1)(b) and (6) of Annex I to DL 317/2009 reflect the
the same group as the payment institution DL comparable guaran.te.e rom an msurance content in Article 9(1)(c) of the Directive.
itself, for an amount equivalent to that 317/2009 company or a credit institution, which does . .
which would have been segregated in the not belong to the'> same group as the Article 32(1)(b) of Annex I to DL 317/2009 mentions that the
absence of the insurance policy or other payment institution itself, for an amount at | funds shall be covered by an amount at least equivalent to that
. least equivalent to that which would be which would be segregated in the absence of the insurance
comparable guarantee, payable in the event . . . . . L
that the payment institution is unable to seg.regated in the absence of the insurance pohc'y.. Although this statemept differs from the Dlrectlve
meet its financial obligations policy or other comparable guarantee, provision, it does not contradict the scope of Article 9(1)(c) of
' payable in the event that the payment the Directive.
gllosltiltzggﬁsls unable to meet its financial Paragraph (6) of Article 32 is mentioned as a consequence of its
& ) link with point (b) of paragraph (1). In fact, it states that the
6 - The Bank of Portugal shall determine, | Bank of Portugal shall determine the meaning of the essential
by opinion, any additional technical rules conditions of the insurance policy or equivalent guarantee and
and procedures necessary for the the terms and procedures of their implementation, for the
application of this Article, in particular as | purposes of paragraph (2)(b).
regards the meaning of secure, liquid low-
risk assets, for the purposes of the
paragraph 2(a)(ii), and the essential
conditions of the insurance policy or
equivalent guarantee and the terms and
procedures of their implementation, for the
purposes of paragraph (2)(b).
Art. 9(2) 2. Where a payment institution is required | Art. Art. 32(3),(4) and (5) CONFORM
to safeguard funds under paragraph 1 and a | 32(3),(4)
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portion of those funds is to be used for and (5) of | 3 - Where a payment institution receives
future': payment transactions with the Annex | to | funds a portion of Whlch is to be used in The content of paragraph (2) of the Directive is reflected
remaining amount to be used for non- DL future payment transactions with the throuh three paraeraphs in Article 32 of Annex I to DL
payment services, that portion of the funds | 317/2009 remaining amount to be used for non- 317 /2%09 paragtap
to be used for future payment transactions payment services, that portion of the funds ’
shall also be subject to the requirements to be used in future payment transactions e last part of Article of the Directive (“to the satisfaction
hall also be subj h i b d in fu i The 1 f Article 9(2) of the Directive (“to th isfacti
under paragraph 1. Where that portion is shall also be subject to the requirements of the competent authorities”), which is optional, is transposed
variable or unknown in advance, Member under paragraph 1. through paragraph (5) of Article 32 of Annex I to DL 317/2009,
States may allow payment institutions to 4 - Where the portion referred to in the which states that the Bank of Portugal shall ensure the suitability
apply this paragraph on the basis of a recedin arap ranh is variable. or of the estimates made and procedures implemented by the
representative portion assumed to be used Enknow ngllt)l a d\g/anpce the pa mén ¢ payment institution in compliance with Article 32.
for payment services provided such a institution must ensu’re colr)nyliance with
representative portion can be reasonably the fund protection re uirenll)ents on the
estimated on the basis of historical data to . P 4 ) .
the satisfaction of the competent basis of a representative portion which the
authorities payment institution assumes to be used for
’ payment services provided such a
representative portion can be reasonably
estimated on the basis of historical data.
5 — The Bank of Portugal shall ensure the
suitability of the estimates made and
procedures implemented by the payment
institution in compliance with this Article,
and may make any alterations or
adjustments which it considers necessary.
Art. 9(3) 3. The Member States or competent Introducto | Introductory wording of Art. 32(1) CONFORM
authorities may require that payment ry Y
institutions which are not engaged in other | wording of lr_o;l;};figr?:?f}?; Eig;;%?zﬁf\teegzgr
business activities referred to in Article Art. 32(1 profe . As mentioned above, Article 32 of Annex Ito DL 317/2009
received from the payment service users or
16(1)(c) shall also comply with the of Annex | pay . . does not specify that the payment institution should be engaged
. . through another payment service provider .o . .
safeguarding requirements under toDL for the execution of payment transactions at the same time in other business activities.
paragraph 1 of this Article. 317/2009

in accordance with the following
procedures:

Article 16(1)(c), which is cross-referred to in Article 9(3) of the
Directive, corresponds to Article 8(2)(c) of Annex I to DL
317/2009 which also mentions business activities other than the
provision of payment services. However, Article 8(2)(c) is not
mentioned in Article 32 anywhere.
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As mentioned above, the Portuguese legislation decided to apply
the option set out in Article 9(3), which would explain the lack
of reference to Article 8(2)(c).

Art. 9(4) 4. The Member States or competent N/A N/A Article 9(4) of the Directive sets out an option. Owing to this
authorities may also limit such option, Portugal has chosen not to apply the Directive provision.
safeguarding requirements to funds of
those payment service users whose funds
individually exceed a threshold of EUR
600.

Art. 10(1) | Article 10 Art.10(1) | Art. 10(1) CONFORM
Granting of authorisation of Annex | | Authorisation and general requirements

. toDL .
1. Member States shall require 317/2009 I — The establishment of payment Article 10(1) of Annex I to DL 317/2009 merely requires an

undertakings other than those referred to in
Article 1(1)(a) to (c), (e) and (f) and other
than legal or natural persons benefiting
from a waiver under Article 26, who
intend to provide payment services, to
obtain authorisation as a payment
institution before commencing the
provision of payment services. An
authorisation shall only be granted to a
legal person established in a Member
State.

institutions, with a view to the provision of
one or more payment services, is subject to
authorisation to be granted on a case-by-
case basis by the Bank of Portugal.

authorisation for the establishment of payment institutions.
Therefore, in that provision there is no exclusion of any kind of
undertakings and also to legal or natural persons benefiting from
a waiver under Article 26 (which is normal in the sense that
Portugal did not adopt the option set out in Article 26 of the
Directive).

Regarding the lack of reference to the type of undertakings
which can apply for an authorisation, it can be bridged through
the Chapter in which Article 10(1) of Annex I to DL 317/2009 is
included. In fact, this one is named “Authorisation and
registration of payment institutions”. Therefore, as Article 10(1)
is set out merely in the context of payment institutions, the other
entities referred to in Article 1(1) of the Directive (Article 7(1)
of Annex I to DL 317/2009) are implicitly excluded.Article
10(1) of Annex I to DL 317/2009 does not specify that the
authorisation is to be conceded before commencing the
provision of payment services. However, this condition is
implied in all the provisions of Annex I to DL 317/2009 related
to the authorisation.

The last part of Article 10(1) of the Directive can also be
inferred from the whole Portuguese act, which addresses firstly
Portuguese payment institutions with their registered offices in
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Portugal.

Art. 10(2)

2. An authorisation shall be granted if the
information and evidence accompanying
the application complies with all the
requirements under Article 5 and if the
competent authorities' overall assessment,
having scrutinised the application, is
favourable. Before an authorisation is
granted, the competent authorities may,
where relevant, consult the national central
bank or other relevant public authorities.

Art. 10(3),
Art. 11(1)
and Art.
14 of
Annex | to
DL
317/2009

Art. 10(1)
Authorisation and general requirements

1 — The establishment of payment
institutions, with a view to the provision of
one or more payment services, is subject to
authorisation to be granted on a case-by-
case basis by the Bank of Portugal.

Art. 11(1)
Examination of the application

1 — An application for authorisation shall
be examined with the following:

(..)

Art. 14
Decision

1 — The decision on the application for
authorisation shall be notified to the
persons concerned within three months of
receipt of the application or, where
appropriate, of receipt of the additional
information requested from the applicants,
but never more than 12 months after the
date on which the application was first
submitted.

2 - Article 20 of the RGICSF shall apply to
refusals of authorisation.

3 - Reasons shall be given whenever an
authorisation is refused.

CONFORM

The first sentence of Article 10(2) of the Directive can be
inferred from Articles 10(1) and 11 of Annex I to DL 317/2009.
Article 11, like Article 5 of the Directive, lists a set of conditions
which will enable the examination of the application for an
authorisation.

The competent authority responsible for the examination of the
application and for its decision is the Bank of Portugal.
Therefore, Annex I to DL 317/2009 does not refer to a
consultation to other relevant public authorities in this context.

Art. 10(3)

3. A payment institution which under the
national law of its home Member State is

Art.
10(2)(c) of

Art. 10(2)(c)

2 — Payment institutions having their

CONFORM
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required to have a registered office, shall
have its head office in the same Member

Annex | to
DL

registered office in Portugal shall satisfy
the following conditions:

Article 10(2)(c) follows the same criteria as the provision of the

State as its registered office. 31772009 ¢) have its principal and effective Directive since it requires that the payment institution shall have
registered office located in Portugal; its principal and effective registered office located in Portugal.

Art.10(4) | 4. The competent authorities shall grant an | Art. Art.10(2)(d) (e), (f) and () CONFORM

authorisation only if, taking into account 10(2)(d), d) have robust governance arrangements

the need to ensure the sound and prudent (e), (f) and which include agclear oreanisati c%nal ’

management of a payment institution, the (g)of structure with well-defi ni d. transparent The first part of Article 10(4) of the Directive is properly

payment institution has robust governance | Annex | to and consistent lines o fresp’onsibii)i ty; reflected in Article 10(2) of Annex I to DL 317/2009.

arrangements for its payment services DL ’ .

business, which include a clear 317/2009 e) organise effective procedures to However, Article 10(2) of Annex I to DL 317/2009 does not

organisational structure with well-defined,
transparent and consistent lines of
responsibility, effective procedures to
identify, manage, monitor and report the
risks to which it is or might be exposed,
and adequate internal control mechanisms,
including sound administrative and
accounting procedures; those
arrangements, procedures and mechanisms
shall be comprehensive and proportionate
to the nature, scale and complexity of the
payment services provided by the payment
institution.

identify, manage, monitor and report the
risks to which it is or might be exposed,

f) have adequate internal control
mechanisms, including sound
administrative and accounting procedures;

g) have internal control mechanisms in
order to comply with obligations in
relation to money laundering and terrorist
financing, including the provisions on
information on the payer accompanying
transfers of funds.

refer to the final part of Article 10(4) of the Directive.

Article 10 of Annex I to DL 317/2009 does not require explicitly
that the mentioned arrangements, procedures and mechanisms
shall be comprehensive and proportionate to the nature, scale
and complexity of the payment services provided by the
payment institution.

Nevertheless, Article 10 of Annex I to DL 317/2009 can be read
together with Article 11 of the same act. In fact, Article 11 sets
out the elements that must be taken into account for the
examination of an authorisation request.

One of those elements, laid down in Article 11(1)(f), is the
evidence of the existence of robust governance arrangements,
including a clear organisational structure with well-defined,
transparent and consistent lines of responsibility, effective
procedures to identify, manage, monitor and report the risks to
which it is or might be exposed, and adequate internal control
mechanisms, including sound administrative and accounting
procedures, which arrangements, procedures and mechanisms
shall be comprehensive and proportionate to the nature, level
and complexity of the activities of the payment institution.

Therefore, Article 10(4) of the Directive is reflected in a
disseminated form, through Article 10 and 11 of Annex [ to DL
317/2009.
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Moreover, Article 10(2) of Annex I to DL 317/2009 lists
additional requirements in comparison to the ones set out by the
Directive. In fact, Article 10(2)(a) and (b) of Annex I to DL
317/2009 require that the payment institution is set up as a
public or a private limited company and has the minimum
capital corresponding to the payment services to provide.

Art. 10(5)

5. Where a payment institution provides
any of the payment services listed in the
Annex and, at the same time, is engaged in
other business activities, the competent
authorities may require the establishment
of a separate entity for the payment
services business, where the non-payment
services activities of the payment
institution impair or are likely to impair
either the financial soundness of the
payment institution or the ability of the
competent authorities to monitor the
payment institution's compliance with all
obligations laid down by this Directive.

Art. 13
and Art.
34(2) of
Annex | to
DL
317/2009

Art. 13
Separation of activities

The Bank of Portugal may require, as a
condition for the granting of authorisation,
the establishment of a commercial
company which has the sole objective of
providing the payment services listed in
Article 4, where the non-payment services
activities carried on or to be carried on by

the applicant impair or are likely to impair:

a) the financial soundness of the payment
institution; or

b) the appropriate exercise by the Bank of
Portugal of its supervisory functions.

Art. 34(2)
Supervision procedures

2 — Where one of the circumstances
provided for in Article 13 is verified, the
Bank of Portugal can still determine, at
anytime, that the payment institution
subject to its supervision shall constitute a
commercial company which has as
exclusive object the provision of payment
services listed in Article 4, within the
period which will be fixed for that

purpose.

CONFORM

Point (b) of Article 13 of Annex I to DL 317/2009 refers to the
appropriate exercise by the Bank of Portugal of its supervisory
functions. This can however be considered as the equivalent of
the last part of Article 10(5) of the Directive which mentions the
ability of the competent authorities to monitor the payment
institution’s compliances with all obligations laid down by the
Directive.

Article 34(2) of Annex I to DL 317/2009 states that where one
of the circumstances provided for in Article 13 is verified, the
Bank of Portugal can still determine, at anytime, that the
payment institution subject to its supervision shall constitute a
commercial company which has as exclusive object the
provision of payment services listed in Article 4 (the equivalent
of the Annex to the Directive).

Upon the analysis performed, although Article 13 of Annex I to
DL 317/2009 differs from Article 10(5) of the Directive in its
terminology and structure, it follows the same criteria as the
Directive.
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Art. 10(6)

6. The competent authorities shall refuse to
grant an authorisation if, taking into
account the need to ensure the sound and
prudent management of a payment
institution, they are not satisfied as to the
suitability of the shareholders or members
that have qualifying holdings.

Art. 14(2)
of Annex |
toDL
317/2009
and Art.
20(1)(d)
and 103(1)
of the
RGICSF

Art. 14(2) (Annex | to DL 317/2009)
Decision

2 — Article 20 of the RGICSF shall apply
to refusals of authorisation.

Art. 20(1)(d) (RGICSF)
Refusal of authorisation

1.The authorisation shall be refused where:

d) the Bank of Portugal do not consider
demonstrated that the shareholders meet
the conditions which ensure a sound and
prudent management of the credit
institution, under the terms provided for in
Article 103(1) and (2);

Art.103(1), (2)(a) and (b) (RGICSF)
Assessment

1. The Bank of Portugal can be in
opposition to the project, if it does not
consider demonstrated that the proposed
purchaser meet the conditions which
ensure a sound and prudent management
of the credit institutions or if the
information provided buy the proposed
purchaser are incomplete.

2. For the purposes of the preceding
paragraph, in order to assess the conditions
which ensure the sound and prudent
management of the credit institution, the
Bank of Portugal shall take into account
the suitability of the proposed purchaser,
its eventual influence in the credit
institution and the financial soundness of

CONFORM

According to Article 6(5) of Annex I to DL 317/2009, the

RGICSF is applicable, mutatis mutandis, to the decisions of the

Bank of Portugal. Furthermore, it is necessary to refer to the

RGICSF in order to assess Article 10(6) of the Directive since
Article 20 of that legal framework is cross-referred to in Article

14(2) of Annex Ito DL 317/2009.

Although both Articles 20 and 103 of the RGICSF contain
additional requirements regarding the refusal of authorisation

and regarding the sound and prudent management of the credit
institutions, point (1)(d) of Article 20 and points (1) and (2)(a)
and (b) of Article 103 are sufficient to analyse Article 10(6) of

the Directive. The mentioned additional provisions do not
contradict or go beyond the scope of the Directive.

Upon the analysis performed, the RGICSF and Annex [ to DL

317/2009 transpose properly Article 10(6) of the Directive.
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the project, depending on all the following
criteria:

a) the suitability of the proposed
purchaser, taking particularly into
consideration Article 30, if it is a natural
person;

b) the suitability and professional skill of
the members of the administration body of
the credit institution, to be appointed as a
result of his future acquisition, under the
terms provided for in Articles 30 and 31;

Art. 10(7)

7. Where close links as defined in Article
4(46) of Directive 2006/48/EC exist
between the payment institution and other
natural or legal persons, the competent
authorities shall grant an authorisation
only if those links do not prevent the
effective exercise of their supervisory
functions.

Art. 14(2)
of Annex |
toDL
317/2009
and Art.
20(1)(f)
and 13(12)
of the
RGICSF

Art. 14(2) (Annex | to DL 317/2009)

2 — Article 20 of the RGICSF shall apply
to refusals of authorisation.

Art. 20(1)(f) (RGICSF)

f) the appropriate supervision of the
institution to be established is perturbed by
close links between the institution and
other persons;

Art. 13(12) (RGICSF)
Definitions

Close link: link between two or more
natural or legal persons:

a) Linked through:

al) participation in the form of ownership,
direct or indirect, of not less than 20 % of
the capital or the voting rights of an
undertaking; or

CONFORM

It is necessary to refer to the RGICSF in order to assess Article
10(7) of the Directive since Article 20 of that legal framework is
cross-referred to in Article 14(2) of Annex I to DL 317/2009.

Article 20(1)(f) is more general referring to “person” and does
not distinguish “natural or legal persons”.

Article 13(12) of the RGICSF defines close links as the link
between two or more natural or legal persons.

Moreover, Article 13(12) of RGICSF corresponds to the
definition of close links set out in Article 46(4) of Directive
2006/48/EC.

Therefore, upon the analysis performed, although the
terminology and the structure of the RGICSF and Annex I to DL
317/2009 differ from Article 10(7) of the Directive, it can be
considered that they have properly transposed the Directive
provision.
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a2) linked by control; or

b) linked by the fact that both or all are
linked to a third person by a control
relationship;

Art.10(8) | 8. The competent authorities shall grantan | Art. 14(2) | Art. 14 CONFORM
authorl.sa.non (?nly if the'laws, regul.atlons of Annex | 2 — Article 20 of the RGICSF shall apply
or administrative provisions of a third toDL to refusals of authorisation
country governing one or more natural or 317/2009 ’ It is necessary to refer to the RGICSF in order to assess Article
legal persons with which the payment and Art. 10(8) of the Directive since Article 20 of that legal framework is
institution has close links, or difficulties 20(1)(qg) of cross-referred to in Article 14(2) of Annex I to DL 317/20009.
. . Art. 20(1)(g) (RGICSF)
involved in the enforcement of those laws, | the . . . « "
. . . .. . . . Article 20(1)(g) is more general referring to “person” and does
regulations or administrative provisions, RGICSF g) the appropriate supervision of the not distineuish “natural or lezal bersons”
do not prevent the effective exercise of institution to be established is perturbed by & saip ’
their supervisory functions. the laws or regulations of a third country Article 13(12) of the RGICSF defines close links as the link
governing one of the persons with whom between two or more natural or legal persons.
the institution has close links or perturbed Article 20(1)(g) does not refer to the administrative provisions
by difficulties caused by the appliance of . .
. of a third country but merely to the law and regulations.
those provisions.
Upon the analysis performed, although the terminology and the
structure of the RGICSF and Annex I to DL 317/2009 differ
from that of Article 10(8) of the Directive, it can be considered
that they transpose properly the Directive provision.
Art. 10(9) | 9. An authorisation shall be valid in all Art.23(1) | Art. 23(1) CONFORM
Member States and shall allow the and 26(1) | General requirements
payment institution concerned to provide of Annex | 1 — A pavment institution havine its
payment services throughout the toDL regis terieznc: ffice in Portucal whigc h wishes Article 23(1) of Annex I to DL 317/2009 concerns situations
Community, either under the freedom to 317/2009 & & where a payment institution has its registered Office in Portugal

provide services or the freedom of
establishment, provided that such services
are covered by the authorisation.

to provide payment services for the first
time in another Member State, in particular
by establishing a branch or by engaging an
agent, must provide the Bank of Portugal
with prior notification of that fact,
specifying the following information: (...)

Art. 26(1)
Activity in Portugal of payment

but wishes to provide payment services in another Member
State. Article 26(1) concerns cases where the payment
institutions authorised in other Member States may provide
payment services in Portugal.

There is not an express mention to the freedom to provide
services or the freedom of establishment in Article 23(1).
However, Articles 23 and 26 are both set out in Chapter 111
which are named “Right of establishment and freedom to
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institutions which have their head office
in other Member States

1 - Payment institutions authorised in
another Member State of the European
Union which do not benefit from the
waiver set out in Article 26 of Directive
2007/64/EC of the European Parliament
and of the Council may provide payment
services in Portugal, either by establishing
branches or engaging agents or under the
freedom to provide services, provided that
such services are covered by the

provide services”.

Moreover, Article 26 of Annex I to DL 317/2009 restricts the
provision to payment institutions which do not benefit from the
waiver set out in Article 26 of the Directive.

Upon the analysis performed, although the terminology and the
structure of Articles 23(1) and 26(1) of Annex I to DL 317/2009
differ from Article 10(9) of the Directive, this provision is
properly transposed into the Portuguese act.

authorisation.
Art. 11 Article 11 Art.14of | Art. 14 PARTIALLY CONFORM
Communication of the decision Annex | to | Decision
o . DL . o
W1th1n t.hree months of recetpt of an 317/2009 - Th.e dgcmon on the apphcatlon for The Portuguese NIM transposed properly the limits set out in the
application or, should the application be authorisation shall be notified to the Directive provision: within 3 months of the receint of the
incomplete, of all the information required persons concerned within three months of applica tioﬁ and wﬂere appropriate. within 3 monlzhs of the
for the decision, the competent authorities receipt of the application or, where rgfei t of the ac,1 ditional ? 5 fo r11)n . tio’n requested. However
shall inform the applicant whether the appropriate, of receipt of the additional A rticll)e 14 of Annex I to DL 317/2009 ;1 adi tioﬂall sta tes’ that in
authorisation has been granted or refused. information requested from the applicants, any case the limit should never be more than 12 n}llon ths after the
Reasons shall be given whenever an but never more than 12 months after the dazle on which the application was first submitted
authorisation is refused. date on which the application was first PP ’
submitted. Therefore, the Portuguese NIM sets out an additional provision
. which changes the scope of Article 11 of the Directive.
fe-f églsclffio tﬁg;?szgglICSF shall apply to Therefore, Article 14 of Annex Ito DL 317/2009 is partially
4 " ' conformed to the Directive provision.
3 - Reasons shall be given whenever an
authorisation is refused.
Art. 12(1), | Article 12 Art.16(2) | Art. 16 CONFORM
intr. Withdrawal of authorisation and (3) of | Lapse and withdrawal of authorisation
wording .. Annex | to . . .
b s DU bl 1 oTRCGICSE e | il 16 o nne 10 DL 3172009, i gt e s
317/2009 P pay and withdrawal of the authorisation, cross-refers to Articles 22

payment institution only where the

institutions. The suspension of activity for

and 23 of the RGICSF. Therefore, some of the following points
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institution: more than 6 months also constitutes a of the Directive are assessed solely with provisions of the
reason for the lapse. RGICSF.
2 — The provisions of Articles 22 and 23 of | Moreover the Portuguese legislation has chosen to apply the
the RGICSF shall apply, mutatis mutandss, | lapse of authorisation, in particular in cases where the activity is
to the withdrawal of authorisation of suspended fro more than 6 months (Article 16(1)).
payment 1nst1tut}ons, and the fact that an Upon the analysis performed, Article 12 of the Directive is
institution constitutes a threat to the . .
stability of the payment system by properly transposed into the Portuguese legislation.
continuing its payment services business The reference to Law No 25/2008 will be analysed bellow.
shall also be regarded as a reason for the
withdrawal of authorisation.
3 — Similarly, a serious infringement of the
duties laid down in Law No 25/2008 of 5
June shall constitute a reason for the
withdrawal of authorisation.

Art. (a) does not make use of the Art. Art. 22(1)(d) CONFORM
12(1)(a) authorisation within 12 months, expressly | 22(1)(d) Withdrawal of authorisation

renounces the authorisation or has ceased | and Art. | - The authorisation of a credit institution

to engage in business for more than six 21(1) of be withd the followi A priori, Article 22(1)(d) of the RGICSF is less stringent than

months, if the Member State concerned the may be withdrawn on the Tollowing the Directive provision. In fact, Article 22(1)(d) states that one

has made no provision for the RGICSF grounds, as well as on others envisaged by of the reasons of withdrawal of the authorisation is that the

authorisation to lapse in such cases;

law:

d) if the institution ceased its activity or
reduce it to an insignificant level for more
than 12 months;

Art. 21(1)
Lapse of authorisaiton

1-The authorisation lapses if the applicants
expressly renounce to it or if the institution
do not initiate its activity within 12
months.

institution ceases the activity or reduces it for more than 12
months, and not 6 months, as provided for in the Directive.

However, the above mentioned Article 16(1) of Annex I to DL
317/20009 states that the suspension of activity for more than 6
months also constitutes a reason for the lapse. Therefore, since
Annex [ to DL 317/2009 seems to prevail over the RGICSF, it is
concluded that Article 12(1)(a) is properly transposed into the
Portuguese legislation.

Therefore, the Portuguese legislation has chosen to apply the
lapse in the three following situations: in the cases where
applicants expressly renounce to it, if the institution do not
initiate its activity within 12 months (Article 21(1) of the
RGICSF) and if there is a suspension of activity for more than 6
months (Article 16(1) of Annex [ to DL 317/2009). Those three
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situations correspond to the ones set out in Article 12(1)(a) of
the Directive. Therefore, only the cases laid down in the
Directive provision are applied.

There is no explicit reference to the fact of not making use of the
authorisation within 12 months in the provisions of the RGICSF.
However, the terms provided for in Article 21(1), which refer to

the institution which don’t initiate its activity within 12 months,

seem to be in line with the provision of the Directive.

Art. (b) has obtained the authorisation Art. Art. 22(1)(a) CONFORM
12(1)(b) Eg:gulﬁzrfizzr??temems or any other tzhz é1 )(@) of a) If it was obtained through false
RGICSF Siaeti Igfcrgst(?i}fet I;er lllilcleclgl:lcer?nmsi’n‘z; thout Article 12(1)(b) of the Directive is properly reflected in Article
ge Ifal o PP 22(1)(a) of the RGICSF.
Art. (c) no longer fulfils the conditions for | Art. Art. 22(1)(b) CONFORM
12(1)(e) granting the authorisation; ,[th é1 )(b) of b) If the requirements laid down in Article
RGICSF 14 are not met anymore; Article 12(1)(c) of the Directive is properly reflected in Article
22(1)(b) of the RGICSF.
Article 14, which is cross-referred to in Article 22(1)(b) of the
RGICSF, sets out a list of conditions that should be met by
credit institutions to be established, and they also apply mutatis
mutandis to payment institutions.
Art. (d) would constitute a threat to the Art.16(2) | Art.16(2) CONFORM
stability of the payment system by oT Annex apse and wi rawal ot authorisation
12(1)(d bility of th b fA I | L d withd | of authorisati
continuing its payment services business; toDL B . .
or 317/2009 2~ The provisions of Articles 22 and 23 of Article 12(1)(d) of the Directive is properly reflected in Article

the RGICSF shall apply, mutatis mutandis,
to the withdrawal of authorisation of
payment institutions, and the fact that an
institution constitutes a threat to the
stability of the payment system by
continuing its payment services business
shall also be regarded as a reason for the

16(2) of Annex I to DL 317/2009.
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withdrawal of authorisation.

Art. (e) falls within one of the other cases
12(1)(e) where national law provides for
withdrawal of an authorisation.

Art. 16(3)
of Annex |
toDL
317/2009
and Art.
22(1)(e).(f)
,(9) and
(h) of the
RGICSF

Art. 16(3) (Annex | to DL 317/2009)

3 — Similarly, a serious infringement of the
duties laid down in Law No 25/2008 of 5
June shall constitute a reason for the
withdrawal of authorisation.

Art. 22(1)(e),(f),(g) and (h) (RGICSF)
Withdrawal of authorisation

1 - The authorisation of a credit institution
may be withdrawn on the following
grounds, as well as on others envisaged by
law:

e) Where there are serious irregularities in
the administration, the accounting
organisation or in the internal supervision
of the institution;

f) If the institution is not able to honour its
commitments, in particular regarding the
safety of the funds which were entrusted to
that institution;

g) The institution fails to meet the
obligations arising out of its participation
in the Deposit Guarantee Fund or in the
Investor Compensation Scheme;

h) If the institution infringes the laws and
the regulations which govern its activity or
fail to comply with the provisions of the
Bank of Portugal, in a way that jeopardises
the interests of the depositors and others
creditors or the normal conditions of the
functioning of the money, financial and

CONFORM

Additional situations that can lead to the withdrawal of an
authorisation are laid down in Article 22(1) of the RGICSF and
in Article 16(3) of Annex I to DL 317/2009 which refers to the
serious infringement of provisions laid down in Law No
25/2008. This act, which was also amended by DL 317/2009,
sets out preventive and repressive measures against money
laundering of benefits with illicit origin and against the terrorist
financing and transposes Directive 2005/60/EC and 2006/70/EC.

The mentioned additional provisions do not contradict or go
beyond the scope of the Directive since Article 12(1)(e) of the
Directive is rather comprehensive when referring to one of the
other cases where national law provides for withdrawal of an
authorisation”.
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exchange market.

Art. 12(2) | 2. Reasons shall be given for any Art. 23(2) | Art. 23(2) CONFORM
withdrawal of an authorisation and those of the Power and form of withdrawal
concerned shall be informed accordingly. RGICSF . -
(2) f_ &?ﬁ;ﬁ:@;ﬁiﬁieoivse}llloiolrdtg: ngilgleo(;l Artic_le. 23(2) of the RGICSF reflects the content in the Directive
to the credit institution and the European provision.
Commission and the supervision Article 23(2) of the RGICSF additionally states that the decision
authorities of the Member States of the of withdrawal should be notified to the EC and the supervision
European Community where the institution | authorities of the Member-States of the European Community
has a branch or provide services shall be where the institution has a branch or provide services shall be
informed accordingly. informed accordingly. These entities can be considered as
included in the scope of those concerned.
Art.12(3) | 3. The withdrawal of an authorisation shall | Art. 23(3) | Art. 23(3) CONFORM
be made public. %fé Tg SF 3 — The Bank of Portugal shall give to the
demspn of withdrawal the appropriate Article 23(3) of the RGICSF reflects the content in the Directive
publicity and shall take the necessary L
measures to close immediately all the provision.
establishments of the institution. This Article 23(3) of the RGICSF additionally states that the Bank of
closure shall be maintained until the Portugal shall take the necessary measures to close immediately
commencement of the functions of the all the establishments of the institution. This closure shall be
liquidators. maintained until the commencement of the functions of the
liquidators. As RGICSF is to be adapted mutatis mutandis to the
withdrawal of authorisation of payment institutions, Article
23(3) of RGICSF does not contradict or go beyond the scope of
the Directive.
Art. 13, 1% | Article 13 Art.200f | Art. 20 CONFORM
para. Registration Annex | to | Registration requirement
. . DL e
Member States shall establish a public 317/2009 1 — Payment institutions may not Article 20 of Annex I to DL 317/2009 does not explicitly refer

register of authorised payment institutions,
their agents and branches, as well as of
natural and legal persons, their agents and
branches, benefiting from a waiver under
Article 26, and of the institutions referred

commence their activities until they are
entered in a special register at the Bank of
Portugal.

2 — The register shall cover all institutions
authorised to provide payment services

to the register of natural and legal persons, their agents and
branches and to the other type of institutions mentioned in
Article 13 of the Directive (the ones benefiting from a waiver
under Article 26 and the ones mentioned in Article 2(3)).
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to in Article 2(3) that are entitled under
national law to provide payment services.
They shall be entered in the register of the
home Member State.

and their agents and branches.

Article 20 addresses the obligation to register all the payment
institutions provided for in that act and is indirectly referring to
all the institutions provided for in Article 7 of Annex I to DL
317/2009 (the equivalent of Article 1 of the Directive).
Furthermore, Article 7(3) refers to the fact that the use of the
expression “payment institution” is exclusively reserved to these
entities (the ones listed in Article 7). Therefore, if Article 20(1)
reads “payment institutions”, then it is referring to all the
institutions listed in Article 7 of Annex I to DL 317/2009.

Therefore, Article 20 reflects properly the content in the
Directive provision.

Art. 13,
2" para.

This register shall identify the payment
services for which the payment institution
is authorised or for which the natural or
legal person has been registered.
Authorised payment institutions shall be
listed in the register separately from
natural and legal persons that have been
registered in accordance with Article 26.
The register shall be publicly available for
consultation, accessible online, and
updated on a regular basis.

Art. 21 of
Annex | to
DL
317/2009

Art. 21
Information subject to registration and
refusal of registration

1 — The provisions of Articles 65 to 72 of
the RGICSF shall apply, mutatis mutandis,
to the registration of payment institutions
having their registered office in Portugal
and of their agents and branches.

2 — The registration of payment institutions
shall also include information relating to
the payment services which the institution
is authorised to provide.

3 — The following information shall be
publicly accessible and updated on a
regular basis on the Internet site of the
Bank of Portugal:

a) the identification of the authorised
payment institutions and their agents and
branches; and

b) the payment services included in the
authorisation concerned.

CONFORM

Article 21 of Annex I to DL 317/2009 does not refer to the
natural or legal person and their separate list in the register from
the authorised payment institutions.

However, those persons are merely mentioned in the context of
the optional provision in Article 26 of the Directive, which
Portugal did not choose to apply.

Therefore, Article 21 of Annex I to DL 317/2009 reflects
properly the Directive provision.
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Art. 14

Article 14
Maintenance of authorisation

Where any change affects the accuracy of
information and evidence provided in
accordance with Article 5, the payment
institution shall without undue delay
inform the competent authorities of its
home Member State accordingly.

Art. 10(3),
Art. 15
and Art;
17 of
Annex | to
DL
317/2009

Art. 10(3)
Authorisation and general requirements

3 - Any extension of the range of payment
services, from among those listed in
Article 4, which established payment
institutions intend to provide shall also be
subject to authorisation by the Bank of
Portugal.

Art. 15
Changes to articles of association

1 — The prior authorisation of the Bank of
Portugal shall be required for any changes
to memoranda of association with respect
to the following:

a) the trade or business name;
b) the objects;

c) the location of the registered office,
unless the move is within the same
municipality or to an adjacent
municipality;

d) the company’s capital, in the case of a
reduction;

e) the creation of categories of shares or
changes to the existing categories;

f) the structure of management or
supervision;

g) limiting the powers of the management
or supervisory bodies;

h) winding-up.

2 - Other changes shall be subject to
immediate notification to the Bank of

CONFORM

Articles 10(3) and 15 of Annex I to DL 317/2009 reflect
properly the content in Article 14 of the Directive through
several provisions.

In fact, Article 10(3) of Annex I to DL 317/2009 refers to the
fact that the extension of the range of payment services shall be
subject to the approval of the Bank of Portugal.

Moreover, Article 15 of Annex I to DL 317/2009 lists certain
aspects of the memoranda of association which, if changed,
require the prior authorisation of the Bank of Portugal. The same
article states that other changes (which are not listed in this
provision) shall be subject to immediate notification to the Bank
of Portugal. Therefore, it seems that the prior communication to
the Bank of Portugal extends to every type of change effected in
the payment institution.

Furthermore, it is opportune to mention Article 17 of Annex I to
DL 317/2009 which regulates the merger, demerger and
voluntary winding-up of payment institutions. Article 17 cross-
refers to provisions of the RGICSF which state that those events
are subject to a prior authorisation of the Bank of Portugal.
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Portugal.

Art. 17
Merger, demerger and voluntary
winding-up

The provisions of Article 35 and Article
35(1) of the RGICSF shall apply, mutatis
mutandis, to the merger, demerger and
voluntary winding-up of payment
institutions.

Art. 15(1) | Article 15 Art.33(1) | Art. 33(1) CONFORM
Accounting and statutory audit of Annex | | Accounting and statutory audit
N toDL . .

L. Directive 7.8/66.O/EEC and, where 317/2009 1 B .Wlt.h the exception .Of the payment The Opinion No 1/2005, which is cross-referred to in Article

applicable, Directives 83/ 349/EEC and institutions which provide any of the 33(1) of Annex I to DL 317/2009 corresponds to the

86/635/EEC and Regulation (EC) payment services listed in Article 4 and, at international accountine standards mentilz) ned in Article 15(1) of

1606/2002 of the European Parliament and the same time, engage in other activities S & L

. . . the Directive. In fact, that Opinion defines the scope of the

of the Council of 19 July 2002 on the under Article 8(2)(c), the accounting international accounting standards. international financial

application of international accounting standards laid down in Opinion No 1/2005 & ¢ .

standards shall apply to payment of the Bank of Portugal for credit §tangrds as well as o.f the accounting standard§ gpphcqble to the

institutions mutatis mutandis. institutions and financial companies shall individual .ar'ld consolidated accounts of the entities subject to

P the supervision of the Bank of Portugal.
apply to payment institutions.
Moreover, Article 33(1) excludes from the scope of international
accounting standards the payment institutions which provide any
of the payment services listed in Article 4 of Annex Ito DL
317/2009 and, at the same time, engage in other activities under
Article 8(2)(c) (business activities other than the provision of
payment services, in accordance with the laws applicable to that
business).
Art. 15(2) | 2. Unless exempted under Directive Art. Art. 33(3) to (5) CONFORM

78/660/EEC and, where applicable, 33(3),(4) o .

Directives 83/349/EEC and 86/635/EEC, | and (5) of | > 11 2ocounting information refereed to

the annual accounts and consolidated Annex | to to an aI:l ditor's rge P ort %0 é’e repared b Ja It can be inferred from Article 33(3) to (5) of this act that the

accounts of payment institutions shall be DL statutory audi tor%r an au dirt) ﬁfm y annual accounts and consolidated accounts of payment

audited by statutory auditors or audit firms | 317/2009 vy ' institutions shall be audited by statutory auditors or audit firms.

within the meaning of Directive

4 — The provisions of Article 121 of the

Therefore, the content in Article 15(2) is reflected in Article

Conformity Assessment of Directive 2007/64/EC_Portugal

65




Directive 2007/64/EC

National Implementing Measures

Observations

2006/43/EC.

RGICSF shall apply to the statutory
auditors or audit firm engaged by a
payment institution and to external
auditors who are required by law to
provide auditing services to a payment
institution.

5 — The Bank of Portugal can require that
an independent entity carries out special
audits, appointed by the Bank of Portugal,
at the expense of the payment institution
being audited.

33(3) to (5) of Annex I to DL 317/2009.

Article 121 of the RGICSF (“Statutory auditors and external
auditors™) which is cross-referred to in Article 33(4) of Annex |
to DL 317/2009, regulates the information, obtained by the
statutory auditors, that must be provided to the Bank of Portugal.

Article 33(5) of Annex I to DL 317/2009 contains an additional
provision in comparison to the Directive, stating that the Bank
of Portugal can require that an independent entity carries out
special audits.

Art. 15(3) | 3. For supervisory purposes, Member Art.33(2) | Art. 33(2) and (3) CONFORM
States shall require that payment and (3) of 2 - For supervisory purposes, payment
institutions provide separate accounting Annex | to institutions shall nrovide to tile Bank of
information for payment services listedin | DL Portucal. in a maﬁ ner to be determined b Articles 4 and 8(2), which are cross-referred to in Article 33(2)
the Annex and activities referred to in 317/2009 or dergse’ arate accountine information f(?; of Annex I to DL 317/2009 correspond respectively to the
Article 16(1), which shall be subject to an » Separat listed i g Article 4 and Annex and to Article 16(1), which are cross-referred to in
auditor's report. That report shall be payment services listed in Article % an Article 15(3) of the Directive
) . activities referred to in Article 8(2). ’
prepared, whf-:-re app hcable,. by the L . Therefore, Article 15(3) is reflected properly in Article 33(2)
statutory auditors or an audit firm. 3 — The accounting information referred to and (3) of Annex I to DL 317/2009
in the preceding paragraph shall be subject ’
to an auditor's report to be prepared by a
statutory auditor or an audit firm.
Art. 15(4) | 4. The obligations established in Article 53 | Art. 33(4) | Art. 33(4) CONFORM
of D1r.ectlve 20(?6/48/EC shall apply ' of Annex | 4 The provisions of Article 121 of the
mutatis mutandis to the statutory auditors | to DL RGICSF shall anoly to the statutor
or audit firms of payment institutions in 317/2009 PPy M Article 33(4) of Annex Ito DL 317/2009 submits to the

respect of payment services activities.

auditors or audit firm engaged by a
payment institution and to external
auditors who are required by law to
provide auditing services to a payment
institution.

statutory auditors or audit firm and external auditors, /mutatis
mutandis, the provisions of Article 121 of the RGICSF.

Article 121 of the RGICSF provides that the information
resulting from the tasks carried out by statutory auditors shall be
communicated promptly to the Bank of Portugal. This
corresponds to Article 53 of 2006/48/EC, which is cross-referred
to in Article 15(4) of the Directive.
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Therefore, Article 33(4) of Annex I to DL 317/2009 reflects
properly the content in Article 15(4) of the Directive.

Art.16(1), | Article 16 Art. 8(1) Art. 8(1) and introductory wording of CONFORM
intr. Activities and Art. 8(2)
wording 1. Apart from the provision of pavment introducto | Payment institutions
- Apart 1l e p pay ry Y Article 8 of Annex [ to DL 317/2009 lists the activities excluded
services listed in the Annex payment : 1 — Payment institutions are payment . . . .
e . . wording of . . . . from the payment services mentioned in Article 4 (the
institutions shall be entitled to engage in service providers subject to this Law . o
. R Art. 8(2) . L equivalent of the Annex of the Directive).
the following activities: and Art which have the purpose of providing one
2(c) of ' or more payment services. However, Article 4 is not directly referred to in Article 8.
Annex | to | 2 — Pavment institutions may also encage Therefore, it seemed necessary to quote Article 2(c) of Annex I
. Y . e Y gag to DL 317/2009 in order to analyse Article 16 of the Directive.
DL in the following activities:
317/2009 Article 2(c) states that “payment service” means any activity
listed in Article 4. Therefore, this demonstrates that Article 8 is
Art. 2(c) listing the activities which are excluded from the ones
Definitions mentioned in Article 4 (the equivalent of the Annex of the
. . Directive).
For the purposes of this Law, the following
definitions shall apply: Article 8(2) lists an additional activity in comparison to the ones
" o . set out in Article 16 of the Directive. In fact, Article 8(2) refers
¢) "payment service" means any activity e .
listed in Article 4- to activities included in the legal framework of currency
’ exchange offices, according to the provisions applicable to these
institutions.
Art. (a) the provision of operational and Art. Art. 8(2)(a) CONFORM
16(1)(a) closely related ancillary services such as 8(2)(a) of . . :
ensuring the execution of payment Annex | to zgr(z/?f;:té?;l:;lsegf;; S;iatlcl)d 211(;11;?;}’
transactions, foreign exchange services, DL services. in ar}‘;icular ensuI; ir? the Art. 8(2)(a) of Annex Ito DL 317/20009 literally transpose
safekeeping activities, and the storage and | 317/2009 S P g . Article 16(1)(a) of the Directive.
rocessing of data; execution of pgyment transqctlons, foreign
p ’ exchange services, and services for the
safekeeping, storage and processing of
data;
Art. (b) the operation of payment systems, | Art. Art. 8(2)(b) CONFORM
16(1)(b) without prejudice to Article 28; 8A(§?](ebx) IOl;O b) the operation of payment systems,
DL without prejudice to Article 39; Article 39, which is cross-referred to in Article 8(2)(b) of Annex
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317/2009 I to DL 317/2009 corresponds to Article 28, which is cross-
referred to in Article 16(1)(b) of the Directive. In fact, both
Article 39 and 28 set out provisions regarding the access to
payment systems.
Therefore, a literal approach was adopted in this case in order to
follow the requirements of the Directive.
Art. (c) business activities other than the Art. Art. 8(2)(c) CONFORM
16(1)(c) provision of payment services, having 8(2)(c) of . L
regard to applicable Community and Annex | to c)r::]lissliréisz fa CEV;E:E tostilfvrigéznighe
national law. DL Eccor dance vf/)i tl}ll the laws a l,icable to that Art. 8(2)(c) of Annex I to DL 317/2009 reflects the content in
317/2009 X ) PP Article 16(1)(c) of the Directive.
business;
Art. 16(2) | 2. When payment institutions engage in Art. 8(3) Art. 8(3) and (4) (Annex [ to DL CONFORM
the provision of one or more of the and(4) of | 317/2009)
payment services listed in the Annex, they | Annex | to 3 - Funds received by pavment institutions
may hold only payment accounts used DL from bavment servic}e] Eser mav be used Article 8(3) of Annex I to DL 317/2009 does not directly
exclusively for payment transactions. Any | 317/2009 pbay . Yo exclude from its scope the electronic money. In fact, it merely
g S solely for executing payment services and - .
funds received by payment institutions and shall not constitute a deposit or other seems to exclude the constitution of a deposit or other repayable
from payment service users with a view to | Article 2 repayable funds within gle meaning of funds.
f:};iStri(t)l:tl:I:rcllgpfozailtyge;tllierr;g;;l?f; Inot ?qf(;[ Tg SF Article 2(1) of the RGICSF. The exclusion of electronic money can solely be inferred from

funds within the meaning of Article 5 of
Directive 2006/48/EC, or electronic money
within the meaning of Article 1(3) of
Directive 2000/46/EC.

4 - Payment accounts held with payment
institutions may be used solely for the
provision of payment services.

Art.2 (RGICSF)
Credit institutions

1 - The credit institutions are undertakings
having an activity which consists in taking
from the public deposits or other repayable
funds, in order to apply them on their own
for providing credit.

2 - Credit institutions are also undertakings
which aim to issue payment means in the

Article 2(2) of the RGICSF. However, Article 8(3) of Annex I to
DL 317/2009 is merely referring to Article 2(1) of the RGICSF.

Article 8(4) does not specify that it applies to institutions
engaged in the provision of one or more of the payment services
listed in Article 4 (the equivalent of the Annex to the Directive).
However, as mentioned above, the payment institution in Article
8 of Annex I to DL 317/2009 implies by itself the execution of
payment services listed in the equivalent of Article 4.

Moreover, Article 2(1) of RGICSF seems to correspond to the
meaning of Article 5 of Directive 2006/48/EC.

Overall, even if there is no explicit exclusion of the electronic
money from the Portuguese mentioned provisions, Article 16(2)
of the Directive provides for an alternative between a deposit or
other repayable funds within the meaning of Article 5 of
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form of electronic money.

Directive 2006/48/EC, or electronic money within the meaning
of Article 1(3) of Directive 2000/46/EC. Therefore, Article
16(2) is transposed properly in the Portuguese legislation.

Art.16(3), | 3. Payment institutions may grant credit Introducto | Introductory wording of Art. 9(1) CONFORM
intr. related to payment services referred to in ry Granting of credit
wording points 4, 5 or 7 of the Annex only if the wording of 1-p ¢ instituti t oredit
following conditions are met: Art. 9(1) : layrr;len st ionsdmayhgran credt Article 9(1) of Annex I to DL 317/2009 reflects the content in
of Annex | | SClely whereitis related to the payment 1\ 010 16(3) of the Directive.
to DL services lilsted in Article 4(4)', (5) anq (7) . . .
317/2009 and provided that the following conditions | However, the introductory wording of Article 9(1) of Annex I to
are satisfied: DL 317/2009 contains an erroneous cross-reference. In fact,
there are no points 4, 5 or 7 in Article 4 of that act. Therefore the
introductory wording of Article 9(1) should be referring to
points (d),(e) and (g) of Article 4 (the equivalent of points 4, 5
and 7 of the Annex to the Directive). Nevertheless, the content
in the cross-referred provisions of Article 4 of Annex I to DL
317/2009 correspond with the ones of the Directive.
Moreover, Article 9(3) of Annex I to DL 317/2009 contains an
additional provision, in comparison with the Directive, requiring
that the payment institutions which grant credit shall
communicate to the Central Credit Registers the information
elements related to the transactions made by them. However,
this does not go beyond the scope of the Directive.
Art.16(3)( | (a) the credit shall be ancillary and Art. Art. 9(1)(a) CONFORM
a granted exclusively in connection with the | 9(1)(a) of . .
) execution of a payment transaction; A(n 31(6)2 | to 2) t}lle (':reiht.shall be apc1llaqharild granted
DL exclusively fm connection with the ) Article 9(1)(a) of Annex I to DL 317/2009 literally transposes
317/2009 | CXecution of a payment transaction; Atticle 16(3)(a) of the Directive,
Art. (b) notwithstanding national ruleson | Art. Art. 9(1)(b) CONFORM
16(3)(b) prov1dmg credit by cred1t cards, the credit | 9(1)(b) of b) the credit granted in connection with the
granted in connection with a payment and | Annex | to exercise of the right of establishment and
executed in accordance with Article 10(9) | DL the freedom t gt d . 4 The reference in Article 9(1)(b) of Annex I to DL 317/2009 to
and Article 25 shall be repaid within a 317/2009 © Teecom to provide services undet the exercise of the right of establishment and the freedom to

short period which shall in no case exceed

Articles 23 and 24 shall be repaid within a
period which shall in no case exceed 12

provide services corresponds with the contents of the cross-
references to Articles 10(9) and 25, made in Article 16(3)(d) of
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twelve months;

months, notwithstanding the statutory
provisions on providing credit by credit
cards;

the Directive.

Therefore, Article 9(1)(b) of Annex I to DL 317/2009 reflects
the content in Article 16(3)(b) of the Directive.

Art. (c) such credit shall not be granted Art. Art. 9(1)(c) CONFORM
16(3)(c) If)rt:rr;;ieggsz;sgigzdngﬁilifor the i(;: ?1(60)2 (I)fto c) such crgdit may not be granted from the
transaction; and DL S:::ilsltriice;veg ?;:Iilfrgrsilg (I)) Illl‘rpose of Article 9(1)(c) of Annex I to DL 317/2009 literally transposes
317/2009 gapay ’ Article 16(3)(c) of the Directive.
Art. (d) the own funds of the payment Art. Art. 9(1)(d) CONFORM
16(3)(d) institution shall at all times and to the 9(1)(d) of e
satisfaction of the supervisory authorities Annex | to g)rllj;lslilgizlgl:;t ;"Eflt(litsu::/(})llilc;h:i atall
be appropriate in view of the overall DL L .. | Article 9(1)(d) of Annex I to DL 317/2009 reflects the content in
. appropriate in view of the volume of credit . o
amount of credit granted. 317/2009 . X . Article 16(3)(d) of the Directive.
granted, in accordance with the decisions
of the Bank of Portugal. Article 9(1)(d) of Annex I to DL 317/2009 refers to the volume
of the credit granted rather than the overall amount of the credit
granted, as mentioned in the Directive.
Moreover, Article 9(1)(d) of Annex I to DL 317/2009 requires
the compliance of this provision with the decisions of the Bank
of Portugal.
Art. 16(4) | 4. Payment institutions shall not conduct Art. 8(3) Art. 8(3) CONFORM
the business of taking deposits or other of Annex | | Payment institutions
repayable funds within the meaning of toDL 3 - Funds received by pavment institutions
Article 5 of Directive 2006/48/EC. 317/2009 ypay The content in Article 16(4) of the Directive is reflected in

from payment service users may be used
solely for executing payment services and
shall not constitute a deposit or other
repayable funds within the meaning of
Article 2(1) of the RGICSF.

Art.2 (RGICSF)
Credit institutions

1 - The credit institutions are undertakings

Article 8(3) of Annex I to DL 317/2009.

Article 5 of Directive 2006/48/EC, which is cross-referred to in
Article 16(4) of the Directive, states that Member States shall
prohibit persons or undertakings that are not credit institutions
from carrying on the business of taking deposits or other
repayable funds from the public.

Article 2(1) of the RGICSF, which is cross-referred to in Article
8(3) of Annex I to DL 317/2009 seems to reflect Article 5 of
Directive 2006/48/EC. From the definition set out in Article 2(1)
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having an activity which consists in taking
from the public deposits or other repayable
funds, in order to apply them on their own
for providing credit.

of the RGICSF, the business of taking deposits or other
repayable funds can be considered as exclusive for credit
institutions, and therefore being excluded from the scope of the
payment institutions.

Art.16(5) | 5. This Directive shall be without Art. 9(2) Art. 9(2) CONFORM
prejudice to national measures of Annex | | Granting of credit
implementing Directive 87/102/EEC. This | to DL 3 _ The provisions of this Law shall be
Directive shall also be without prejudice to | 317/2009 h tp dice to the statut Article 9(2) of Annex I'to DL 317/2009 is a general provision
other relevant Community or national without preju ;ce (1 ¢ statutory . stating that the mentioned act shall be without prejudice to the
legislation regarding conditions for provisions applicable to consumer credit. statutory provisions applicable to consumer credit. This
granting credit to consumers not corresponds to the cross-reference to Directive 87/102/EEC.
harmonised by this Directive that are in
conformity with Community law.
Moreover, Article 40(5) of Annex I to DL 317/2009, which will
be referred to below, states that other legislation concerning
conditions for granting credit to consumers shall be applicable in
so far as it contains provisions not laid down in Chapter I of
Title IIT of Annex I to DL 317/2009. Article 40(5) provides
therefore for the equivalent of the last part of Article 16(5) of the
Directive but being more restrictive since it only applies in the
context of transparency of conditions and information
requirements for payment services (Chapter I of Title III).
Consequently, whereas Article 16(5) of the Directive provides
for the reserve of other legislation regarding conditions for
granting credit to consumers in the context of all the Directive
requirements, Article 40(5) provides for the same reserve but
only regarding the transparency of conditions and information
requirements for payment services (corresponding to Title IIT of
the Directive).
Art. 17(1), Section 2 Introducto | Introductory wording of Art. 18(2) CONFORM
intr. Other requirements ry Agents
wording . wording of . .
ﬁrtlcle 17 o Art. 18(2) 2- When they intend to provide payment The content in the introductory wording of Article 17(1) of the
se of agents, branches or entities to services through agents, payment L . . . .
. o of Annex | | . ... . . . .| Directive is reflected in the introductory wording of Article
which activities are outsourced institutions having their registered office in
o DL Portugal shall first communicate the 18(2) of Annex I'to DL 317/2009.
1. When a payment institution intends to 317/2009 8

following information to the Bank of

Conformity Assessment of Directive 2007/64/EC_Portugal

71




Directive 2007/64/EC

National Implementing Measures

Observations

provide payment services through an agent
it shall communicate the following
information to the competent authorities in
its home Member State:

Portugal:

Art. (a) the name and address of the agent; | Art. Art.18(2)(a) CONFORM
17(1)(a) 1A8n(§é(f)l (,[):) a) the name and address of the agent;
DL Article 18(2)(a) of Annex I to DL 317/2009 literally transposes
317/2009 Article 17(1)(a) of the Directive.
Art. (b) a description of the internal Art. Art. 18(2)(b) CONFORM
17(1)(b) control mechanisms that will be used by 18(2)(b) of b) a description of the internal control
agents in order to comply with the Annex | to ) X
L . . mechanisms used by the agent in order to . .
obhgat10n§ in relatl.on to money laupderlng DL comply with Law No 25/2008 of 5 June: Arqcle 18(2)(b) of Anne).( I tq DL 317/2009 literally transposes
and terrorist financing under Directive 317/2009 Article 17(1)(b) of the Directive.
2005/60/EC; and The Law No 25/2008, which is cross-referred to in Article
18(2)(b) of Annex I to DL 317/2009, sets preventive and
repressive measures against money laundering of benefits with
illicit origin and against terrorist financing. Therefore it
corresponds to the cross-reference made to Directive
2005/60/EC.
Art. (c) the identity of directors and Art. Art. 18(2)(c) CONFORM
17(1)(c) persons responsible for the management of | 18(2)(c) of ¢) the identity of persons responsible for
I)lz/i;geenr?st:r\]?iig: Z?lélnetvhiilgrfge\:/ ltslig‘:l tl?gy Sfﬂnex o th? management of the agents and The content in Article 17(1)(c) of the Directive is reflected in
evidence that they are fit and proper .
are fit and proper persons. 317/2009 persons Article 18(2)(c) of Annex Ito DL 317/2009.
Article 18(2)(c) of Annex I to DL 317/2009 does not explicitly
refer to directors. However, these persons can be considered as
included in the persons responsible for the management of the
agent.
Art. 17(2) | 2. When the competent authorities receive | Art. 18(3) | Art. 18(3) CONFORM
the information in accordance with of Annex | 3 _ Once it has received the information
paragraph | then they may list the agentin | to DL

listed in the preceding paragraph, the Bank

The contents of Article 17(2) and (3) of the Directive are present
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the register provided for in Article 13. 317/2009 | of Portugal shall list the agent in the in one paragraph (paragraph (3)) of Article 18 of Annex Ito DL
special register in accordance with Articles | 317/2009.
izxi)f(?ll‘lrgaztilélinilsl?;i;::3811?16{;13::1[ (t:l;:e " The content in Article 17(2) of the Directive is reflected in
. . . . Article 18(3) of Annex I to DL 317/2009.
may take action to verify the information.
Art.17(3) | 3. Before listing the agent in the register, Art.18(3) | Art. 18(3) CONFORM
the competent authorities may, if they of Annex | 3 - Once it has received the information
consider that the information provided to toDL listed in the precedine paracranh. the Bank
them is incorrect, take further action to 317/2009 f Portucal Iil 1 Tist ﬁlp & tp ’th The contents of Article 17(2) and (3) of the Directive are present
verify the information. of Fortuga’ shall st the agent in the - in one paragraph (paragraph (3)) of Article 18 of Annex [ to DL
special register in accordance with Articles 317/2009
20 and 21, unless it considers that the ’
information is incorrect, in which case it The content in Article 17(3) of the Directive is reflected in
may take action to verify the information. | Article 18(3) of Annex I to DL 317/2009.
Art.17(4) | 4. If, after taking action to verify the Art.18(4) | Art.18(4) CONFORM
1nf0rm§t10n, the competent aqthorltleg are | of Annex | 4— The Bank of Portugal shall refuse to
not satisfied that the information provided | to DL list the acent in the reaister if. after takin
to them pursuant to paragraph 1 is correct, | 317/2009 the acti & ferred t g th ’ i & | Article 18(4) of Annex I to DL 317/2009 reflects properly the
they shall refuse to list the agent in the on referrec 10 1n e preceding content in Article 17(4) of the Directive.
register provided for in Article 13. paragraph, it conmde'rs that the accuracy of
the information provided under paragraph
2 is not sufficiently established.
Art. 17(5) | 5. If the payment institution wishes to Introducto | Introductory wording of Art. 23(1) CONFORM
provide payment services in another ry General requirements
Member State by engaging an agent it wording of 1 — A pavment institution havine its
shall follow the procedures set out in Art. 23(1) reois terieﬁn; ffice in Portueal Whigc h wishes The introductory wording of Article 23(1) and Article 24 of
Article 25. In that case, before the agent and Art. glster P ¢ 8 for the first Annex [ to DL 317/2009 seem to reflect properly the content in
may be registered under this Article, the 24 of to provide payment services for the firs Article 17(5) of the Directive.
competent authorities of the home Member | Annex | to tme in apother Member State, in p ar.tlcular . . .
State shall inform the competent DL by establishing a.branch or by engaging an | Article 23 of Apnex Ito DL '317/2009 is laid down in the'
I P agent, must provide the Bank of Portugal context of the right of establishment and freedom to provide
authorities of the host Member State of 317/2009

their intention to register the agent and
take their opinion into account.

with prior notification of that fact,
specifying the following information:

Art. 24

services. Therefore, it corresponds to the cross-reference to
Atrticle 25 made in Article 17(5) of the Directive.
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Register

If there is nothing to prevent the entry of
the branch or agent on the register in
accordance with the provisions of Article
21, the Bank of Portugal shall first inform
the competent authorities of the host
Member State of its intention to register
the branch or agent and take into
consideration the opinion of those bodies.

Art. 17(6)

6. If the competent authorities of the host
Member State have reasonable grounds to
suspect that, in connection with the
intended engagement of the agent or
establishment of the branch, money
laundering or terrorist financing within the
meaning of Directive 2005/60/EC is taking
place, has taken place or been attempted,
or that the engagement of such agent or
establishment of such branch could
increase the risk of money laundering or
terrorist financing, they shall so inform the
competent authorities of the home Member
State, which may refuse to register the
agent or branch, or may withdraw the
registration, if already made, of the agent
or branch.

Art. 25 of
Annex | to
DL
317/2009

Art. 25
Refusal or cancellation of registration

If the competent authorities of the host
Member State communicate to the Bank of
Portugal that they have reasonable grounds
to suspect that, in connection with the
intended engagement of the agent or
establishment of the branch, money
laundering or terrorist financing within the
meaning of Directive 2005/60/EC of the
European Parliament and of the Council of
26 October 2005 is taking place, has taken
place or been attempted, or that the
engagement of such agent or establishment
of such branch could increase the risk of
money laundering or terrorist financing,
the Bank of Portugal may refuse to register
the branch or agent, or may withdraw the
registration, if already made, of the agent
or branch.

Art. 26(2)

Activity in Portugal of payment
institutions which have their head office
in other Member States

CONFORM

Article 25 of Annex I to DL 317/2009 contains a difference in
drafting in comparison with Article 17(6) of the Directive which
may be relevant. In fact, Article 25 states that if the competent
authorities of the host Member States communicate to the Bank
of Portugal that they have suspicions regarding the intentions of
the agent or the branch, the Bank of Portugal may refuse to
register the branch or agent.

Therefore, in Article 25, the communication to the Bank of
Portugal is not drafted as an obligation, as it is in the Directive.
In fact, Article 17(6) refers that if the competent authorities of
the Member States are suspicious they shall so inform the
competent authorities of the home Member States (in this case,
the Bank of Portugal).

However, the structure of the provisions regarding the right of
establishment and the freedom of services provisions set out in
Annex [ to DL 317/2009 differs from the structure of the
corresponding provisions of the Directive. Therefore, Articles
25 and 26(2) contain similar provisions but the first one address
to Portugal as the home Member State and the second one
address to Portugal as a host Member State.

Upon the analysis performed, it can be concluded that Article
17(6) of the Directive is properly reflected in Articles 25 and
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2 — In case the Bank of Portugal has
reasonable grounds to suspect that, in
connection with the intended engagement
of the agent or establishment of the branch
in the Portuguese territory, money
laundering or terrorist financing within the
meaning of Directive 2005/60/EC of the
European Parliament and of the Council of
26 October 2005 is taking place or has
taken place, or that the engagement of such
agent or establishment of such branch
could increase the risk of money
laundering or terrorist financing, the Bank
of Portugal informs the competent
authorities of the home Member State.

26(2) of Annex I to DL 317/2009.

Art. 17(7),
1% and 2"
subparas.
& 3rd
subpara.,
intr.
wording

7. Where a payment institution intends to
outsource operational functions of
payment services, it shall inform the
competent authorities of its home Member
State accordingly.

Outsourcing of important operational
functions may not be undertaken in such
way as to impair materially the quality of
the payment institution's internal control
and the ability of the competent authorities
to monitor the payment institution's
compliance with all obligations laid down
in this Directive.

For the purposes of the second
subparagraph, an operational function shall
be regarded as important if a defect or
failure in its performance would materially
impair the continuing compliance of a
payment institution with the requirements
of its authorisation requested under this
Title or its other obligations under this

Art. 19(1)
to (3) and
introducto
ry
wording of
Art. 19(4)
and Art.
2(ah) of
Annex | to
DL
317/2009

Art.19(1) to (3) and introductory
wording of Art. 19(4)
Provision of services by third parties

1 — Payment institutions may outsource
operational functions relating to payment
services.

2 — The Bank of Portugal must be given
advance notice of the intention to
outsource operational functions relating to
payment services.

3 — A payment institution which
outsources the performance of the relevant
operational functions must safeguard the
quality of internal control and ensure that
the Bank of Portugal is in a position to
monitor compliance with all the applicable
statutory provisions.

4-The outsource shall comply with the
following conditions:

CONFORM

Articles 19(1) to (4) and 2(ah) of Annex I to DL 317/2009
reflect the content in Article 17(7) of the Directive.

Article 19 of Annex I to DL 317/2009 is not consistent in its use
of the expression “operational function”. In fact, it also refers to
“relevant operational function”, which is a concept specifically
defined under Article 2(ah) of that act. However, although the
terminology is not exactly the same, the concept of “relevant
operational functions” corresponds to the definition laid down in
the third subparagraph of Article 17(7) of the Directive.
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Directive, or its financial performance, or
the soundness or the continuity of its
payment services. Member States shall
ensure that when payment institutions
outsource important operational functions,
the payment institutions comply with the
following conditions:

Art. 2(ah)
Definitions

ah) “relevant operational function”, means
the function whose defect or failure which
might seriously impair the compliance of a
payment institution with the requirements
of its authorisation requested under this
legal framework, its financial performance,
the soundness or the continuity of its
payment services.

A Et. 17(7), | (a) the outsourcing shall not resultin | Art. Art.19(4)(a) CONFORM

3' . the delegation by senior management of its 1A9(4)(a)I of a) senior management responsibilities may

subpara., | responsibility; nnex | to .

pt (a) DL not be outsourced; Article 19(4)(a) of Annex I to DL 317/2009 reflects properly the

317/2009 content in Article 17(7)(a) of the Directive.
A Et. 17(7), | (b) the relationship and obligations of | Art. Art. 19(4)(b) CONFORM
r . . . .
S, | oo vt |01 | ) g i e e
pt (b) ! EhZH not be altered; DL compliance with the provisions laid down There is no explicit reference to the content in Article 17(7)(b)
317/2009 in this Law; and of the Directive in Article 19 of Annex I to DL 317/2009.

Article 19(4)(b) states that the institution shall be liable for the
compliance with the provisions of Annex I to DL 317/2009.
Therefore, the prohibition of the alteration of relationship and
obligations of the payment institutions can be considered as
included in the obligation to comply with the provisions of the
Portuguese act.

A Et. 17(7), | (c) the conditions with which the Art. Art. 19(4)(c) CONFORM

3 . payment institution is to comply in order 1A9(4)(C)| of ¢) the institution shall continue to be

subpara., | to be authorised and remain so in nnex | to . . ..

. e required to comply with the conditions of .
pt (c) accordapce with this Title shall not be DL authorisation. Artlck: 19(4)(c) of Annex I.to DL 317/2009 reflects the content
undermined; and 317/2009 in Article 17(7)(c) of the Directive.
Art. 17(7), | (d) none of the other conditions Art. Art.19(4)(c) CONFORM
3" subject to which the payment institution's | 19(4)(c) of
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subpara., | authorisation was granted shall be Annex | to | c) the institution shall continue to be
pt (d) removed or modified. DL requlre?d to comp ly with the conditions of Article 19(4) does not seem to distinguish the conditions within
317/2009 | authorisation. . RS o
which the payment institutions must comply with in order to be
authorised and the other conditions subject to which the
payment institution’s authorisation was granted.
Article 19(4)(c) states that the institution shall continue to be
obliged to comply with the conditions of authorisation.
Therefore, the prohibition to remove or modify the conditions
can be considered as included in the continuous compliance with
the conditions of authorisation.
Art.17(8) | 8. Payment institutions shall ensure that Art.18(5) | Art.18(5) CONFORM
agents or branches acting on their behalf of Annex | | Agents
inform payment service users of this fact. | to DL e
317/2009 >- Paymept institutions shall' ensure that Article 18(5) of Annex Ito DL 317/2009 literally transposes
agents acting on their behalf inform . .
. . Article 17(8) of the Directive.
payment service users of this fact.
Art. 18(1) | Article 18 Art.19(3) | Art.19(3) and (4)(b) CONFORM
Liability and (4)(b) | Provision of services by third parties
of Annex | o .
1. Membe;r Sj[ate.s shall ensure j[hat, where to DL 3 - A payment institution which outsources Article 19(3) and (4)(b) of Annex I to DL 317/2009 reflects the
payment institutions rely on third parties the performance of the relevant operational . . .
. 317/2009 ) : content in Article 18(1) of the Directive.
for the performance of operational functions must safeguard the quality of
functions, those payment institutions take internal control and ensure that the Bank
reasonable steps to ensure that the of Portugal is in a position to monitor
requirements of this Directive are compliance with all the applicable
complied with. statutory provisions.
4 - The outsource shall comply with the
following conditions:
b) the institution shall be liable for
compliance with the provisions laid down
in this Law; and
Art. 18(2) | 2. Member States shall require that Art.18(1) | Art. 18(1) CONFORM
payment institutions remain fully liable for | and Art. Agents
any acts of their employees, or any agent, | 19(4)(b) of
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branch or entity to which activities are

Annex | to

1 — Payment institutions may provide

Articles 18(1) and 19(4)(b) of Annex I to DL 317/2009 reflect

outsourced. DL services through agents, assuming liability | the content in Article 18(2) of the Directive.
317/2009 | for all acts performed by them.
Art. 19(4)(b)
Provision of services by third parties
b) the institution shall be liable for
compliance with the provisions laid down
in this Law; and
Art. 19 Article 19 Art. 36 0of | Art. 36 CONFORM
Record-keeping Annex | to | Record-keeping
. DL . o
Membe?r States shall require p ayment 317/2009 Without prejufh'ce to 'other r'elevar}t The reference in Article 36 of Annex I to DL 317/2009 to the
institutions to keep all appropriate records statutory provisions, in particular in . . . )
R . . matters relating to money laundering and terrorist financing
for the purpose of this Title for at least five matters relating to money laundering and N
. R . . ; R corresponds to the cross-reference made to Directive
years, without prejudice to Directive terrorist financing, payment institutions 2005/60/CE
2005/60/EC or other relevant Community must keep a record of all payment ’
or national legislation. transactions and other documentation Therefore, Article 36 of Annex I to DL 317/2009 reflects
relating to the provision of payment properly the content in Article 19 of the Directive.
services for a period of at least five years.
Art. 20(1) Section 3 Art.6(1) Art.6(1) and (3) (Annex I to DL CONFORM
Competent authorities and supervision | and (3), 317/2009)
Article 20 Art.9(3), | Competent authority
Designation of competent authorities ATL.34(1). |} _ The Bank of Portugal shall be Articles 6(1) and (3), 34(1), 37(3) of Annex T to DL 317/2009
Art. 37(3) . ! . reflect the content in Article 20(1) of the Directive.
. responsible for prudential and behavioural
1. Member States shall designate as the and Art. - . . . .
o . supervision under this Law and in Annex I to DL 317/2009 refers in two occasions to other
competent authorities responsible for the 39(4) of . i I . ; :
. . .. particular for: entities, such as to the Central Credit Register (Article 9(3)),
authorisation and prudential supervision of | Annex | to L
o . . . which is in any case managed by the Bank of Portugal and to the
payment institutions which are to carry out | DL a) granting authorisation for the Competition Authority (Article 39(4)). This one is onl
the duties provided for under this Title 317/2009 establishment of payment institutions and men tIi)one din the rov}i]sion related to a.ccess to D& merii[ svstems
either public authorities, or bodies and Art. withdrawing it where provided for by law; p pay Y ’
recognised by national law or by public 27(2) of . . . Therefore, Annex I to DL 317/2009 seems to demonstrate that
. b) supervising compliance with the . . .
authorities expressly empowered for that the . . ) the Bank of Portugal is the main competent authority
. . . . : provisions of this Law; . N
purpose by national law, including national | Organic responsible for payment institutions.
Law of the | c) issuing any regulations necessary for the
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central banks.

The competent authorities shall guarantee
independence from economic bodies and
avoid conflicts of interest. Without
prejudice to the first subparagraph,
payment institutions, credit institutions,
electronic money institutions, or post
office giro institutions shall not be
designated as competent authorities.

The Member States shall inform the
Commission accordingly.

Bank of
Portugal

application of its provisions;

d) assessing complaints made by payment
service users;

e) establishing processes for administrative
offences and imposing the relevant
penalties.

3 — The Bank of Portugal shall exercise its
powers of prudential supervision in
connection with payment institutions
having their registered office in Portugal,
including their branches and agents
established abroad.

Art. 34(1) (Annex | to DL 317/2009)
Supervision procedures

1 — The Bank of Portugal shall ensure
compliance with the rules under this Title
and shall exercise the powers laid down in
Article 6 and adopt the special measures
provided for in other provisions.

Art. 37(3) (Annex | to DL 317/2009)
Professional secrecy and cooperation

3 — As the competent supervisory authority
for the purposes of this Law, the Bank of
Portugal shall cooperate and exchange
information with the supervisory
authorities of the other Member States and,
where appropriate, with the European
Central Bank and the national central
banks and other relevant competent
authorities designated under Community
or national legislation applicable to

Moreover, the independence of the Bank of Portugal from
economic bodies and to the prevention of conflicts of interest
might be in some way reflected in Article 27(2) of the Organic
Law of the Bank of Portugal.
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payment service providers.

Art. 9(3) (Annex | to DL 317/2009)
Granting of credit

3 — The payment institutions which grant
credit under this Article shall communicate
to the Central Credit Registers (Central de
Responsabilidades de Crédifo), managed
by the Bank of Portugal, the information
elements related to the transactions made
by them, under the terms and for the
purposes determined in the legislation
regulating the centralisation of the credit
liabilities.

Art.39(4) (Annex | to DL 317/2009)
Rules on access to payment systems

4 — The Bank of Portugal shall, under the
attributions conferred to it by the
respective Organic Law, ensure the
application of the provisions set out in this
Article, without prejudice to the
competences of the Competition
Authority.

Art. 27(2) (Organic Law of the Bank of
Portugal)

2 — The Governor and the other members
of the Board of Directors shall be
independent in accordance with the Statute
of the European System of Central Banks
and of the Central Bank (ESCB/ECB) and
shall not seek or take instructions from
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Community institutions, the State
sovereign bodies or any other institutions.

Art.20(2) | 2. Member States shall ensure that the Art. 6(1) Art. 6(1) CONFORM
competent authorities designated under of Annex | | Competent authority
paragraph 1 possess all the powers toDL 3
necessary for the performance of their 317/2009 ! The'Bank of Portug'al shall be . Article 6(1) of Annex I to DL 317/2009 reflects the content in
. responsible for prudential and behavioural . o
duties. .. . . Atrticle 20(2) of the Directive.
supervision under this Law and in
particular for:
a) granting authorisation for the
establishment of payment institutions and
withdrawing it where provided for by law;
b) supervising compliance with the
provisions of this Law;
¢) issuing any regulations necessary for the
application of its provisions;
d) assessing complaints made by payment
service users;
e) establishing processes for administrative
offences and imposing the relevant
penalties.
Art.20(3) | 3. Where there is more than one competent | Art. 117-A | Art. 117-A CONFORM
authority for matters covered by this Title | of the Payment institutions
on its territory, Member States shall ensure | RGICSF Pavment institutions shall be subiect to the
that those authorities cooperate closely so | and Art. yment ) Annex [ to DL 317/2009 is generally conformed to the content
. . . supervision of the Bank of Portugal, under | . . e
that they can discharge their respective 37(3) and . . in Article 20(3) of the Directive.
. . S the laws and regulations which regulate the
duties effectively. The same applies in (4) of . . . . . .
. respective activity. As mentioned above, the main competent authority responsible
cases where the authorities competent for | Annex | to S T
o for the supervision of the payment institutions is the Bank of
maters covered by this Title are not the DL Portugal. This can be reflected in general throughout Annex I to
competent authorities responsible for the 317/2009 ga g 5

supervision of credit institutions.

Art. 37(3) and (4) (Annex | to DL
317/2009)
Professional secrecy and cooperation

3 — As the competent supervisory authority

DL 317/2009 and the RGICSF and also in particular in Articles

117-A of the RGICSF and 37(3) of Annex I to DL 317/2009.

As mentioned before, Article 39(4) of Annex I to DL 317/200
also takes into consideration the powers of the Competition

9
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for the purposes of this Law, the Bank of
Portugal shall cooperate and exchange
information with the supervisory
authorities of the other Member States and,
where appropriate, with the European
Central Bank and the national central
banks and other relevant competent
authorities designated under Community
or national legislation applicable to
payment service providers.

4 — The Bank of Portugal shall also
exchange information with the following
entities:

a) public authorities responsible for
overseeing payment and settlement
systems;

b) other relevant authorities designated
under Directive 95/46/EC of the European
Parliament and of the Council of 24
October, Directive 2005/60/EC of the
European Parliament and of the Council of
26 October and other national or
Community legislation applicable to
payment service providers, such as
legislation applicable to the protection of
individuals with regard to the processing
of personal data as well as money
laundering and terrorist financing.

Art. 39(4) (Annex | to DL 317/2009)
Rules on access to payment systems

4 — The Bank of Portugal shall, under the
attributions conferred to it by the
respective Organic Law, ensure the
application of the provisions set out in this

Authority regarding the rules on access to the payment systems.

The cooperation exercised by the Bank of Portugal is reflected

through Article 37(3) and (4) of Annex I to DL 317/2009.

Moreover, the Competition Authority can be inferred from the

mentioned authorities with which the Bank of Portugal must
cooperate and exchange information (Article 37(3) and (4)).
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Article, without prejudice to the
competences of the Competition
Authority.

Art.20(4) | 4. The tasks of the competent authorities Art. 6(3) Art. 6(3) CONFORM
designated under paragraph 1 shall be the | of Annex | | Competent authority
responsibility of the competent authorities | to DL B o
of the home Member State. 317/2009 3 — The Bank of Pgrmgal shg 1.1 CXCICISC IS | A ticle 6(3) of Annex I to DL 317/2009 reflects the content in
powers of prudential supervision in . oo
) . o Article 20(4) of the Directive.
connection with payment institutions
having their registered office in Portugal,
including their branches and agents
established abroad.
Art. 20(5) | 5.Paragraph 1 shall not imply that the Art. 13 Art. 13 CONFORM
competent authorities are required to Separation of activities
supervise business activities of the The Bank of Portueal mav require. as a
payment institutions other than the i gal may require, as a From Article 13 of Annex I to DL 317/2009 it can be inferred
. . . . condition for the granting of authorisation, . . s
provision of payment services listed in the . . that the Bank of Portugal also supervises business activities of
R . . the establishment of a commercial R . .
Annex and the activities listed in Article . o the payment institutions other than the ones provided for in
company which has the sole objective of ; . . . .
16(1)(a). L . . . Article 8(2)(a) and in Article 4 (the equivalent of Article
providing the payment services listed in Y
. . 16(1)(a) and the Annex to the Directive).
Article 4, where the non-payment services
activities carried on or to be carried on by
the applicant impair or are likely to impair:
a) the financial soundness of the payment
institution; or
b) the appropriate exercise by the Bank of
Portugal of its supervisory functions.
Art. 21(1), | Article 21 Art.6(1) Art.6(1) (Annex | to DL 317/2009) PARTIALLY CONFORM
e Supervision of Annex | | Gompetent authority
subpara. toDL
& 2m 1. Member Sta}tes shall ensure that the 317/2009 L- The.Bank of Portug_al shall be . Article 6(1) of Annex Ito DL 317/2009 lists the competences of
controls exercised by the competent responsible for prudential and behavioural . X
subpara., o . . and Art. .. . - the Bank of Portugal. However, it does not seem to qualify those
. authorities for checking continued supervision under this Law and in . . N
intr. i i this Titl 116-A(3) cular for: competences as in Article 21(1) of the Directive.
wording compliance with this Title are of the particular for:

proportionate, adequate and responsive to

a) granting authorisation for the

In fact, no provision regarding explicitly the proportionality,
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the risks to which payment institutions are | RGIGSF establishment of payment institutions and | adequacy and responsiveness of the controls exercised by the
exposed. withdrawing it where provided for by law; | competent authority was found in Annex I to DL 317/2009.
In order to check compliance with this b) supervising compliance with the HOWC\{CI", Article 34(.3 ) of Annex I to ].)L 317./200.9 refers that
Title, the competent authorities shall be provisions of this Law; the activity of Supervision of payment institutions ' :
enti tfe d to take the following steps, in ’ alternatively submitted to the RGICSF rules, mutatis mutandis.
. ] ’ ¢) issuing any regulations necessary for the | Article 116-A(3) of the RGICSF seems to imply that the Bank
particular: application of its provisions; of Portugal should follow the principle of proportionality while
d) assessing complaints made by payment analysing the risks to which credit institutions are or might be
. ; exposed to. Nevertheless, Article 116-A(3) merely refers to the
service users; S . . .
principle of proportionality, and therefore does not mention the
e) establishing processes for administrative | adequacy and responsiveness of the controls.
oﬁﬁe;i:;i and imposing the relevant Furthermore, the introductory part of DL 317/2009 explicitly
P ’ mentions that the Directive brought to the Portuguese legal
framework adequate procedures that will ensure the application
A of effective, proportionate and dissuasive penalties by the
rt. 116-A(3) (RGICSF) . . L .
competent authorities. However, this provision is not set out in
3- The Bank of Portugal determines, in the context of control of the continuity of the appliance of the
harmony with the principle of provisions of Annex I to DL 31/2009.
proportionality, the frequency and the
intensity of the analysis and the evaluation
referred to in paragraph (1). It also takes
into consideration the dimension, the
systemic importance, the nature, the level
and the complexity of the activities of
those credit institutions.
Art. 21(1), | (a) to require the payment institution | Art. Art. 6(2)(a) CONFORM
2" to prpvide any 'inforfnation needed to 6(2)(a) of 2 _ In the exercise of its powers of
subpara., | monitor compliance; Annex | to ision. the Bank of Portugal .
pt (a) DL supgw1ls19n, ¢ bank ot Fortugal may, | article 6(2)(a) of Annex I to DL 317/2009 reflects the content in
317/2009 | Particular: Atticle 21(1)(a) of the Directive.
a) require payment institutions to provide
any information which it regards as
necessary to check compliance with the
rules of this Law;
Art. 21(1), | (b) to carry out on-site inspections at | Art. Art. 6(2)(b) CONFORM
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2" the payment institution, at any agent or 6(2)(b) of | b) carry out inspections at the
subpara., | branch proyidipg payment services under Annex | to | establishments of payment i'ns'titutions and Article 6(2)(b) of Annex I to DL 317/2009 reflects the content in
pt (b) the responsibility of the payment DL at branches and agents providing payment Article 21(1)(b) of the Directive
institution, or at any entity to which 317/2009 | services under their responsibility and also ‘
activities are outsourced; at the establishments of third parties to
which relevant operational functions
relating to payment services are
outsourced;
Art. 21(1), | (©) to issue recommendations, Art. Art. 6(2)(c) CONFORM
2 guid.el%nes gnd, if app'lical'ole, binding 6(2)(c), ¢) issue specific recommendations and
subpara., | administrative provisions; and Art. decisions in order to remedy an
pt (c) 6(1)(c) and | . larities detected yany Article 6(2)(c) of Annex I to DL 317/2009 reflects generally the
Art. 18(3) frreguianties detected. content in Article 21(1)(c) of the Directive.
?(]: 'Srllnex ! However, the reference. to binding administrative provisions and
317/2009 Art. 6(1)(c) guidelines is not explimt'm Annex I to DL 317/2009.
¢) issuing any regulations necessary for the Nevertheless, several articles of that.act ref'lect' the fact. that the
application of its brovisions: Bank of Portugal have the power to issue binding administrative
PP p ’ provisions and guidelines. The quoted articles were quoted to
illustrate this.
Art. 18(3) Article 6(1)(c) demonstrates that the Bank of Portugal can issue
Agents regulations for the application of its provisions. Those
3 _ Once it has received the information regu.laFions .might bg 'Fherefore considered as binding
listed in the preceding paragraph, the Bank administrative provisions.
of Portugal shall list the agent in the Moreover, the above mentioned Articles of Annex I to DL
special register in accordance with Articles | 317/2009 regarding the decision of authorisation and the
20 and 21, unless it considers that the evaluations that the Bank of Portugal can carry out, show by
information is incorrect, in which case it themselves that the Bank of Portugal can generally issue binding
may take action to verify the information. | administrative provisions and guidelines.
Art. 21(1), | (d) to suspend or withdraw Art. Art.6(1)(a) CONFORM
2" authorisation in cases referred to in Article | 6(1)(a) of . —
a) granting authorisation for the
subpara., | 12. Annex | to tablishment of ¢ instituti d
pt (d) DL ©s ZLdls ment o anmen 11215 Clllfl\ IOES im | Although Article 6(1)(a) of Annex I to DL 317/2009 does not
317/2009 | Withdrawing it where provided forby laws | g 6 the suspension of authorisation, it reflects the content in

Article 21(1)(d) of the Directive since, as mentioned above,
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Article 12 of the Directive was properly transposed in the
Portuguese legislation.

The reference in Article 6(1)(a) of Annex I to DL 317/2009 to
provisions of that act regarding the withdrawing of authorisation
corresponds to the cross-reference of Article 12, made in Article
21(1)(d) of the Directive.

Art. 21(2) | 2. Without prejudice to the procedures for | Art. Art. 6(1)(e) CONFORM
the withdrawal of authorisations and the 6(1)(e) of -y N
. - e) establishing processes for administrative
provisions of criminal law, the Member Annex | to offences and imposine the relevant
States shall provide that their respective DL enaltics pOsIng Article 6(1)(e) of Annex I to DL 317/2009 reflects the content in
competent authorities, may, as against 317/2009 | P ' Article 21(2) of the Directive.
payment institutions or thqse who Article 6(1)(e) of Annex I to DL 317/2009 is more general in
effectively control the business of payment ) . . o
DA . . comparison with Article 21(2) of the Directive.
institutions which breach laws, regulations
or administrative provisions concerning However, the whole Title V of Annex [ to DL 317/2009, which
the supervision or pursuit of their payment is implied in Article 6(1(e) of that act, specifically regulates the
service business, adopt or impose in administrative offences.
respect of them penalties or measures
aimed specifically at ending observed
breaches or the causes of such breaches.
Art.21(3) | 3. Notwithstanding the requirements of Art.31(4) | Art.31(4) CONFORM
Article 6, Article 7(1) and (2) and Article | of Annex | | Own funds requirements
8, Member States shall ensure that the toDL 4 - Notwithstandine the provisions of the
competent authorities are entitled to take 317/2009 sHep Article 31(4) of Annex Ito DL 317/2009 reflects the content in

steps described under paragraph 1 of this
Article to ensure sufficient capital for
payment services, in particular where the
non-payment services activities of the
payment institution impair or are likely to
impair the financial soundness of the
payment institution.

preceding paragraphs and Articles 29 and
30, the Bank of Portugal may adopt the
procedures provided for in Article 6 in
order to ensure that payment institutions
allocate to the operation of their activity of
providing payment services a sufficient
level of own funds, in particular where the
activities referred to in Article 8(2)
prejudice or may prejudice the financial
soundness of the payment institution.

Article 21(3) of the Directive.

The cross-references to Article 29, 30 and the other paragraphs
of Article 31 of Annex I to DL 317/2009 correspond to the
cross-references made in the Directive. In fact, those articles
also regulate the minimum capital, the own funds and the
calculation of own funds. Moreover, the cross-reference to
Article 8(2) in Article 31(4) corresponds to the reference made
to the non-payment services activities in Article 21(3) of the
Directive.
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Art. 22(1) | Article 22 Art. 37(2) | Art. 37(2) (Annex | to DL 317/2009) CONFORM
Professional secrecy of Annex | | Professional secrecy and cooperation
toDL

1. Member States shall ensure that all 317/2009 2 — The provisions of Articles 80 to 82 of
persons working or who have worked for and Art the RGICSF, together with the specific
the competent authorities, as well as 80(1) 0 f. provisions set out in the following
experts acting on behalf of the competent RGICSF paragraphs, shall apply to the Bank of
authorities, are bound by the obligation of Portugal. Therefore, Article 37(2) of Annex I to DL 317/2009 and Article
professional secrecy, without prejudice to 80(1) of the RGICSF reflect the content in Article 22(1) of the
cases covered by criminal law. Directive.

Art. 80(1) (RGICSF)

Duty of secrecy of the supervision
authorities

Article 37(2) of Annex I to DL 317/2009 cross-refers to Articles
80 to 82 of the RGICSF which regulate in general the duty of
secrecy for supervision authorities.

1 - The persons who exercise or have
exercised functions in the Bank of Portugal
as well as the ones who provide or have
provided services to it, permanently or
occasionally, shall be subject to the duty of
secrecy regarding the facts resulting from
their work or provision of services. Also,
those persons shall not disclose or use the
obtained information.

Art. 22(2) | 2. In the exchange of information in Art.81(1) | Art. 81(1) and (4) (RGICSF) CONFORM
accordance with Article 24, professional and (4) of | Cooperation with other entities
secrecy shall be strictly applied to ensure the

the protection of individual and business RGICSF
rights.

1 — The previous articles do not prevent
the Bank of Portugal to also exchange
information with the Portuguese Securities
Market Commission, the Mutual
Agricultural Credit Central Fund (Caixa
Central do Crédito Agricola Mutuo), with
authorities, organisms, and persons who
exercise the equivalent functions to the
ones of these entities in another Member
State of the European Community and also
with the following entities also belonging
to a Member States of the European

There is no explicit reference in Article 80 to 82 of RGCISF to
the protection of the individual and business rights. However,
Article 80(4) mentions that the disclosure of information for
statistical purposes is legal, if it does not enable the individual
identification of persons and institutions. Therefore, it can be
inferred from Article 80 (which regulates the secrecy duty of
supervision authorities) that the individual and business rights
must be protected.
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Community:
4 — All the authorities, organisms and
persons which participate in the exchange
of information referred to in the previous
paragraphs shall be subject to the secrecy
duty.
Art. 22(3) | 3. Member States may apply this Article Art.37(2) | Art. 37(2) CONFORM
taking into account, mutatis mutandis, of Annex | .. )
Atticles 44 to 52 of Directive 2006/48/EC. | to DL 2 R provisions of Articles 80 to 82 of
317/2009 € B - FOBCTACT WIth The SPectlic Article 22(3) of the Directive sets out an option. Portugal has
provisions set out in the following h to adot this option th h Articles 80 to 82 of th
paragraphs, shall apply to the Bank of ghosen 1o aciop” this option through Aricies 5010 02 ol the
Portugal RGICSF, which are cross-referred to in Article 37(2) of Annex I
' to DL 317/20009.
In fact, Article 80 to 82 regulate the duty of secrecy for
competent authorities and the duty of secrecy of competent
authorities in the context of cooperation with other entities and
with third countries. This seems to correspond with Articles 44
to 52 of Directive 2006/48/EC.
Art. 23(1) | Article 23 Art.22 of | Art. 22 CONFORM
Right to apply to the courts Annex | to | Legal remedies
DL L .
(11'6xiglze:aizie;ysgilcf)ﬁ;ietgst 317/2009 11;}(1;18?1: ?ﬁgﬁsaggﬁ]ﬁ;fli;ﬁzsﬁfgn dis. to Article 12 of the RGICSF, which is cross-referred to in Article
o and Art. . . 7, ’ 22 of Annex I to DL 317/2009, reflects the content in Article
authorities in respect of a payment 12(1) of actions against decisions of the Bank of 23(1) of the Directive
institution pursuant to the laws, regulations the Portugal taken under this Chapter. )
and administrative provisions adopted in RGICSE Article 12(1) provides for the possibility of actions against the
accordance with this Directive may be decisions of the Bank of Portugal according to the rules set out
contested before the courts. Art. 12(1) in the RGICSF and the ones of the organic law of the Bank of
Decisions of the Bank of Portugal Portugal.
1 - The actions against the decision of the
Bank of Portugal shall follow, besides the
provisions set out in the RGICSF, also the
provisions laid down in the organic law of
the Bank of Portugal.
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Art. 23(2)

2. Paragraph 1 shall apply also in respect
of failure to act.

Art. 22 of
Annex | to
DL
317/2009

Art. 22 (Annex | to DL 317/2009)

The provisions of Article 12 of the
RGICSF shall apply, mutatis mutandis, to
actions against decisions of the Bank of
Portugal taken under this Chapter.

Art. 12(1) (RGICSF)
Decisions of the Bank of Portugal

1 - The actions against the decision of the

Bank of Portugal shall follow, besides the

provisions set out in the RGICSF, also the
provisions laid down in the organic law of
the Bank of Portugal.

Art. 39 (Organic Law of the Bank of
Portugal)

Appeals or law actions provided for by the
applicable legislation on procedure in
contentious administrative matters,
including those intended to obtain the
declaration of illegality of regulatory rules,
may be filed against any acts adopted, in
the exercise of public authority functions,
by the Governor, the Vice-governors, the
Board of Directors and other bodies of the
Bank, or in the use of powers delegated by
them.

CONFORM

No explicit reference to the failure of act of the Bank of Portugal
was found in the Portuguese NIMs.

However, the failure to act of the Bank of Portugal can be
inferred from the Portuguese administrative procedure law (as it
is cross-referred in the Organic Law of the Bank of Portugal).
The Portuguese Administrative Procedure Code contains an
entire section (Section VI of Chapter II) regulating
administrative actions and claims.

Art. 24(1)

Atrticle 24
Exchange of information

1. The competent authorities of the
different Member States shall cooperate
with each other and, where appropriate,

Art. 37(3)
of Annex |
toDL
317/2009

Art. 37(3)
Professional secrecy and cooperation

3 — As the competent supervisory authority
for the purposes of this Law, the Bank of
Portugal shall cooperate and exchange

CONFORM

Atrticle 37(3) of Annex I to DL 317/2009 reflects the content in
Article 24(1) of the Directive.
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with the European Central Bank and the
national central banks of the Member
States and other relevant competent
authorities designated under Community
or national legislation applicable to
payment service providers.

information with the supervisory
authorities of the other Member States and,
where appropriate, with the European
Central Bank and the national central
banks and other relevant competent
authorities designated under Community
or national legislation applicable to
payment service providers.

Art. 24(2), | 2. Member States shall, in addition, allow | Art. 37(3) | Art. 37(3) CONFORM
intr. the exchange of information between their | of Annex | 3 _ As the competent supervisory authorit
wording competent authorities and the following: toDL for the our oseIs) of this an theyBa nk of Y
317/2009 Portu eﬁ sl?all coonerate an d’ exchanoe Article 37(3) of Annex I to DL 317/2009 transposes the content
. ga P & in the first subparagraph of Article 24(2) of the Directive.
information (...)
Art. (a) the competent authorities of other | Art. 37(3) | Art. 37(3) CONFORM
24(2)(a) Member States responsible for the of Annex | . .
o . 3 - As the competent supervisory authority
authorisation and supervision of payment | to DL for the purposes of this Law. the Bank of
institutions; 317/2009 purp ; Article 37(3) of Annex Ito DL 317/2009 transposes the content
Portugal shall cooperate and exchange . ) i
. . . . in Article 24(2)(a) of the Directive.
information with the supervisory
authorities of the other Member States(...)
Art. (b) the European Central Bank and Art. 37(3) | Art. 37(3) and (4)(a) CONFORM
24(2)(b) the national central banks of Member and (4)(a) 3 - As the competent supervisory authority
States, in their capacity as monetary and of Annex | for the purposes of this Law. the Bank of
oversight authorities, and, where toDL purp ’ Article 37(3) and (4)(a) of Annex I to DL 317/2009 seem to
Portugal shall cooperate and exchange . . S
appropriate, other public authorities 317/2009 information with the supervisory reflect the content in Article 24(2)(b) of the Directive.
;Ziﬁg?;;gles f(s):e(;r\lfse'rseemg payment and g? (d1 )/? fr)’[.o f authorities of the other Member States and, | However, there is no explicit reference in Article 37(3) to the
M ’ the where appropriate, with the European capacity as monetary and oversight authorities of the national
RGICSF Central Bank and the national central central banks. Therefore, it is necessary to also mention Article

banks and other relevant competent
authorities designated under Community
or national legislation applicable to
payment service providers.

4 — The Bank of Portugal shall also
exchange information with the following

81 of the RGICSF, which is cross-referred to in Article 37(2) of
Annex I to DL 317/2009 and which is also applicable to the
competent authorities mentioned in this act.

Article 81(1)(f) refers to central banks and other organisms with
a similar vocation [which means, as a supervision authority], in
their capacity as monetary authorities. Therefore, Article
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entities:

a) public authorities responsible for
overseeing payment and settlement
systems;

Art. 81(1)(f) (RGICSF)
Cooperation with other entities

1 — The previous articles do not prevent
the Bank of Portugal to also exchange
information with the Portuguese Securities
Market Commission, the Mutual
Agricultural Credit Central Fund (Caixa
Central do Crédito Agricola Mituo), with
authorities, organisms, and persons who
exercise the equivalent functions to the
ones of these entities in another Member
State of the European Community and also
with the following entities also belonging
to a Member States of the European
Community:

f) Central banks and other organisms with
a similar vocation, in their capacity as
monetary authorities, and other authorities
with powers for overseeing payment
systems;

24(2)(b) is properly transposed into the Portuguese legislation.

Art.
24(2)(c)

(©) other relevant authorities
designated under this Directive, Directive
95/46/EC, Directive 2005/60/EC and other
Community legislation applicable to
payment service providers, such as
legislation applicable to the protection of
individuals with regard to the processing
of personal data as well as money
laundering and terrorist financing.

Art.
37(4)(b) of
Annex | to
DL
317/2009

Art. 37(4)(b)

b) other relevant authorities designated
under Directive 95/46/EC of the European
Parliament and of the Council of 24
October, Directive 2005/60/EC of the
European Parliament and of the Council of
26 October and other national or
Community legislation applicable to
payment service providers, such as

CONFORM

Article 37(4)(b) of Annex I to DL 317/2009 reflects the content

in Article 24(2)(c) of the Directive.
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legislation applicable to the protection of
individuals with regard to the processing
of personal data as well as money
laundering and terrorist financing.

Art. 25(1)

Article 25
Exercise of the right of establishment
and freedom to provide services

1. Any authorised payment institution
wishing to provide payment services for
the first time in a Member State other than
its home Member State, in exercise of the
right of establishment or the freedom to
provide services, shall so inform the
competent authorities in its home Member
State.

Within one month of receiving that
information, the competent authorities of
the home Member State shall inform the
competent authorities of the host Member
State of the name and address of the
payment institution, the names of those
responsible for the management of the
branch, its organisational structure and of
the kind of payment services it intends to
provide in the territory of the host Member
State.

Art. 23(1)
and (2) of
Annex | to
DL
317/2009

Art. 23(1) to (3)
General requirements

1 — A payment institution having its
registered office in Portugal which wishes
to provide payment services for the first
time in another Member State, in particular
by establishing a branch or by engaging an
agent, must provide the Bank of Portugal
with prior notification of that fact,
specifying the following information:

a) The country where the payment
institution suggests to establish a branch,
engaging an agent, or, in general, provide
payment services;

b) the name and address of the payment
institution;

¢) the organisational structure of the
branch or agent, when this one is not a
natural person, and eventual address of
those ones in the host Member States;

d) the names of those responsible for the
management of the branch or of the agent,
under the terms provided for in the
previous point, and proofs of their
suitability and competence;

e) the kind of payment services it intends
to provide in the territory of the host
Member State.

2 - Within one month of receiving the

CONFORM

Article 23(1) and (2) of Annex I to DL 317/2009 reflect properly
the content in Article 25(1) of the Directive.

There is no explicit reference in Article 23 of Annex I to DL
317/20009 to the exercise of right of establishment and the
freedom to provide services. However, Article 23 is included in
Chapter III, which is named “Right of establishment and the
freedom to provide services”. Moreover, the fact of establishing
a branch and engaging an agent can be considered as belonging
to the right of establishment and the freedom to provide
services.

Article 23(1) of Annex I to DL 317/2009 provides for additional
requirements, in comparison with Article 25(1) of the Directive.
In fact, Article 23(1) lists more requirements in the list of
information to provide to the Bank of Portugal. Moreover, it
refers to information regarding the branches and agents, and not
only to the information regarding the branches, as in the
Directive. Furthermore, Article 23(3) requires information to be
sent to the Bank of Portugal and to the competent authority of
the host Member State in case of modifications of the elements
provided for in Article 23(1)(b) to (e). However, the above
mentioned additional requirements do not contradict or go
beyond the scope of the Directive.
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information mentioned in the previous
paragraph, the Bank of Portugal shall
communicate that information to the
competent authorities of the host Member
States.

3- Whenever there is a change in the
elements provided for in points 1(b) to (e),
the payment institutions shall
communicate that change, in written, to the
Bank of Portugal and to the competent
authority of the host Member State.

Art. 25(2)

2. In order to carry out the controls and
take the necessary steps provided for in
Article 21 in respect of the agent, branch
or entity to which activities are outsourced
of a payment institution located in the
territory of another Member State, the
competent authorities of the home Member
State shall cooperate with the competent
authorities of the host Member State.

Art. 23(4)
and Art.
34(4) and
(5) of
Annex | to
DL
317/2009

Art. 23(4)

4 — For the purposes of controlling the
requirements set out in paragraph 1, the
Bank of Portugal may carry out on-site
inspections in the host Member State and
delegate the task of carrying them out, as
provided for in Article 34(4).

Art. 34(4) and (5)
Supervision procedures

4 — The Bank of Portugal may carry out
on-site inspections in the territory of the
host Member State or delegate that task to
the competent authorities of the mentioned
Member-State. In both cases the Bank of
Portugal shall first notify those entities.

5 — In the exercise of its supervisory
powers, the Bank of Portugal collaborates
with the competent authorities of the host
Member States and exchange with them
the essential and relevant information,
especially in case of infringements or
suspected infringements by an agent, a

CONFORM

Articles 23(4) and 34(4) and (5) of Annex I to DL 317/2009
reflects the content in Article 25(2) of the Directive.

Whereas the above mentioned Article 6 of Annex I to DL
317/20009 lists supervision acts to be exercised by the Bank of
Portugal in general, Article 34(4) and (5) are specifically
dedicated to cases where the payment institution wishes to
provide payment services in other Member States.
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branch or an entity to which activities are
outsourced and for that purpose shall
communicate, upon request, all relevant
information and, on their own initiative, all
essential information.

Art. 25(3)

3. By way of cooperation in accordance
with paragraphs 1 and 2, the competent
authorities of the home Member State shall
notify the competent authorities of the host
Member State whenever they intend to
carry out an on-site inspection in the
territory of the latter.

However, if they so wish, the competent
authorities of the home Member State may
delegate to the competent authorities of the
host Member State the task of carrying out
on-site inspections of the institution
concerned.

Art. 35(1)
to (4) of
Annex | to
DL
317/2009

Art. 35(1) to (4)
Payment institutions authorised in other
Member States

1 — Payment institutions authorised in
other Member States which provide
services in Portugal, provided that they are
subject to the supervision of the competent
authorities of the countries of origin, shall
not be subject to the prudential supervision
of the Bank of Portugal.

2 — The Bank of Portugal shall cooperate
with the competent authorities of the
Member States of origin with regard to the
supervision of branches, agents and third
parties having operational functions which
provide services in Portugal under the
responsibility of the payment institutions
referred to in the preceding paragraph.

3 — With a view to exercising the
prudential supervision functions
incumbent on them, the competent
authorities of the Member States of origin,
after informing the Bank of Portugal of
that fact, may carry out on-site inspections
in Portuguese territory.

4 — At the request of the competent
authorities of the Member States of origin,
the carrying out of the inspections referred
to in the preceding paragraph may be

CONFORM

Articles 35(1) to (4) of Annex I to DL 317/2009 reflect the
content in Article 25(3) of the Directive.

The structure of the provisions regarding the supervision and the
exercise of the right of establishment and freedom to provide
services provided for in Annex I to DL 317/2009 differs from
the one of the Directive.

In fact, Article 35 of Annex I to DL 317/2009 is exclusively
dedicated to cases of payment institutions authorised in other
Member States which provide services in Portugal. Therefore, in
Article 35 Portugal is considered the host Member State. On the
other hand, the already mentioned Article 34(4) and (5) of
Annex I to DL 317/2009 refers to cases where Portugal is the
home Member State. However, both Articles 34 and 35 are
inserted in the context of the payment institutions supervision.
Furthermore, Article 23 of Annex I to DL 317/2009 which was
also mentioned for the analysis of Article 25 of the Directive, is
set out in the context of the right of establishment and freedom
to provide services.

Therefore, the equivalent of the content of the entire Article 25
of the Directive is spread through several Chapters and Sections
of the Portuguese act.
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delegated to the Bank of Portugal.

Art.25(4) | 4. The competent authorities shall provide | Art. 34(5) | Art. 34(5) CONFORM
each other with all essential and/or and Art. Supervision procedures
relevant information, in particular in the 35(5) of 5 _Tn the exercise of its bowers of
case of infringements or suspected Annex | to supervision. the Bank o fli)o rtucal Articles 34(5) and 35(5) of Annex I to DL 317/2009 reflect the
infringements by an agent, a branch or an DL coIl)labora tesi with the compete rﬁ authorities content in Article 25(4) of the Directive.
entity to which activities are outspprced. In | 317/2009 of the host Member States and exchange Both Articles 34 and 35 of Annex [ to DL 317/2009 are quoted
this regard, the competent authorities shall . . . . o
. with them the essential and relevant in order to analyse only one provision of the Directive.
communicate, upon request, all relevant information, especially in case of
information and, on their own initiative, all infrin emen,ts or suspected infrineements In fact, as mentioned above, Article 35 is exclusively dedicated
essential information. b & tab 111) tit gt hich | fo cases where Portugal is considered as the host Member State
Y an agent, a branch ot an enfity o Whic and Article 34(5) refers to cases where Portugal is the home
activities are outsourced and for that
. Member State.
purpose shall communicate, upon request,
all relevant information and, on their own | Portugal has chosen to include in the scope of Article 34(5) of
initiative, all essential information. Annex I to DL 317/2009 the essential and relevant information.
Art. 35(5)
Payment institutions authorised in other
Member States
5 — The Bank of Portugal and the
competent authorities of the Member
States of origin shall provide each other
with all essential and relevant information,
in particular in the case of infringements or
suspected infringements by an agent, a
branch or an entity to which functional
operations are outsourced, and for that
purpose shall communicate, upon request,
all relevant information and, on their own
initiative, all essential information.
Art. 25(5) | 5. Paragraphs 1 to 4 shall be without Art. 35(7) | Art. 35(7) CONFORM
prejudice to the obligation of competent of Annex | .
authorities under Directive 2005/60/EC toDL / .thhe pref:e(cll} e par;greg;hs shall bef h
and Regulation (EC) No 1781/2006, in 317/2009 | Without prejudice fo the obligations of the ;.1 35(7) of Annex I to DL 317/2009 reflects the content in

particular under Article 37(1) of Directive

Bank of Portugal and the other competent
Portuguese authorities under Law No

Article 25(5) of the Directive.
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2005/60/EC and Article 15(3) of
Regulation (EC) No 1781/2006 to
supervise or monitor the compliance with
the requirements laid down in those
instruments.

25/2008 of 5 June and Decree Law No
125/2008 of 21 June concerning the
supervision or monitoring of compliance
with the rules laid down in those
instruments.

Law No 25/2008 which is cross-referred to in Article 35(7)
corresponds to Directive 2005/60/EC, which is cross-referred to
in Article 25(5) of the Directive. In fact, that Law sets
preventive and repressive measures against money laundering of

benefits with illicit origin and against the terrorist financing and
transposes Directive 2005/60/EC and 2006/70/EC.

Decree Law No 125/2008 which is cross-referred to in Article
35(7) corresponds to Regulation (EC) No 1781/2006, which is
cross-referred to in Article 25(5) of the Directive. In fact, that
Decree Law introduces a legal framework of supervision and
administrative offences applicable to infringements to the duties
provided for in Regulation (EC) No 1781/2006 on information
on the payer accompanying transfers of funds.

Moreover, the provisions of the cross-referred acts (Law No
25/2008 and Decree Law No 125/2008) regarding the
supervision or monitoring of compliance with the rules set out in
those acts correspond to Articles 37(1) and 15(3), which are
cross-referred to in Article 25(5) of the Directive.

The equivalent of Article 25(5) of the Directive is only laid
down in Annex I to DL 317/2009 in the context where Portugal
is a host Member State.

Art. 26(1),
intr.
wording

Section 4
Waiver

Article 26
Conditions

1. Notwithstanding Article 13, Member
States may waive or allow their competent
authorities to waive the application of all
or part of the procedure and conditions set
out in Sections 1 to 3, with the exception
of Articles 20, 22, 23 and 24, and allow
natural or legal persons to be entered in the
register provided for in Article 13, where:

N/A

N/A

Article 26 of the Directive sets out an option. Owing to this
option, Portugal has not chosen to apply the Directive provision.
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Art.
26(1)(a)

(a) the average of the preceding 12
months' total amount of payment
transactions executed by the person
concerned, including any agent for which
it assumes full responsibility, does not
exceed EUR 3 million per month. That
requirement shall be assessed on the
projected total amount of payment
transactions in its business plan, unless an
adjustment to that plan is required by the
competent authorities; and

N/A

N/A

Article 26 of the Directive sets out an option. Owing to this
option, Portugal has not chosen to apply the Directive provision.

Art.
26(1)(b)

(b) none of the natural persons
responsible for the management or
operation of the business has been
convicted of offences relating to money
laundering or terrorist financing or other
financial crimes.

N/A

N/A

Article 26 of the Directive sets out an option. Owing to this
option, Portugal has not chosen to apply the Directive provision.

Art. 26(2)

2. Any natural or legal person registered in
accordance with paragraph 1 shall be
required to have its head office or place of
residence in the Member State in which it
actually carries on its business.

N/A

N/A

Article 26 of the Directive sets out an option. Owing to this
option, Portugal has not chosen to apply the Directive provision.

Art. 26(3)

3. The persons referred to in paragraph 1
shall be treated as payment institutions,
save that Article 10(9) and Article 25 shall
not apply to them.

N/A

N/A

Article 26 of the Directive sets out an option. Owing to this
option, Portugal has not chosen to apply the Directive provision.

Art. 26(4)

4. Member States may also provide that
any natural or legal person registered in
accordance with paragraph 1 may engage
only in certain activities listed in Article
16.

N/A

N/A

Article 26 of the Directive sets out an option. Owing to this
option, Portugal has not chosen to apply the Directive provision.

Art. 26(5)

5. The persons referred to in paragraph 1

N/A

N/A

Article 26 of the Directive sets out an option. Owing to this
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shall notify the competent authorities of
any change in their situation which is
relevant to the conditions specified in that
paragraph. Member States shall take the
necessary steps to ensure that where the
conditions set out in paragraphs 1, 2 and 4
are no longer fulfilled, the persons
concerned shall seek authorisation within
30 calendar days in accordance with the
procedure laid down in Article 10.

option, Portugal has not chosen to apply the Directive provision.

Art. 26(6)

6. This Article shall not be applied in
respect of provisions of Directive
2005/60/EC or national anti-money-
laundering provisions.

N/A

N/A

Article 26 of the Directive sets out an option. Owing to this
option, Portugal has not chosen to apply the Directive provision.

Art. 27

Article 27
Notification and information

If a Member State avails itself of the
waiver provided for in Article 26, it shall
notify the Commission accordingly by 1
November 2009 and it shall notify the
Commission forthwith of any subsequent
change. In addition, the Member State
shall inform the Commission of the
number of natural and legal persons
concerned and, on an annual basis, of the
total amount of payment transactions
executed as of 31 December of each
calendar year, as referred to in Article

26(1)(a).

N/A

N/A

Article 27 of the Directive depends on its Article 26. Therefore,
Article 27 was also not adopted by the Portuguese legislation.

Art. 28(1),
1St
subpdara.
& 2"
subpara.

CHAPTER 2
Common provisions

Article 28
Access to payment systems

Art. 39(1)
and
introducto
ry
wording of

Art. 39(1) and introductory wording of
Art. 39(2)
Rules on access to payment systems

1 - The rules on access of authorised or
registered payment service providers that

CONFORM

Article 39(1) and the introductory wording of Article 39(2) of
Annex [ to DL 317/20009 literally transpose Article 28(1) and
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intr. 1. Member States shall ensure that the Art. 39(2) | are legal persons to payment systems shall | introductory wording of Article 28(1) of the Directive.
wording rules on access of authorised or registered | of Annex | | be objective, non-discriminatory and
payment service providers that are legal to DL proportionate and shall not inhibit access
persons to payment systems shall be 317/2009 more than is necessary to safeguard against
objective, non-discriminatory and specific risks such as settlement risk,
proportionate and that those rules do not operational risk and business risk and to
inhibit access more than is necessary to protect the financial and operational
safeguard against specific risks such as stability of the payment system.
sett@ement' risk, operational risk and . 2 — The provisions referred to in the
business risk and to protect the financial receding paraeraph mav not impose on
and operational stability of the payment P & paragraph may p
payment service providers, on payment
system. . )
service users or on other payment systems:
Payment systems shall impose on payment
service providers, on payment service
users or on other payment systems none of
the following requirements:
A Et. 28(1), | (a) any restrictive rule on effective Art. Art. 39(2)(a) CONFORM
n .. . . .
2 participation in other payment systems; 39(2)(a) of a) any restrictions on effective
subpara., Annex | to articipation in other payment systems;
pt (a) DL P p paym y ’ Article 39(2)(a) of Annex Ito DL 317/2009 reflects the content
317/2009 in Article 28(1)(a) of the Directive.
A Et. 28(1) | (b) any rule which discriminates Art. Art. 39(2)(b) CONFORM
n . .
2 betwg en authorised paympnt service 33(2)(b) of b) any discrimination between authorised
subpara., | providers or between registered payment Annex | to Avment service providers or between
pt (b) service providers in relation to the rights, DL fe yis tered pa rnerr)l t service providers in Article 39(2)(b) of Annex I to DL 317/2009 reflects the content
obligations and entitlements of 317/2009 gis paym °¢ prov in Article 28(1)(b) of the Directive.
articipants: or relation to the rights, obligations or
p pants; entitlements of participants; or
Art. 28(1) | (¢ any restriction on the basis of Art. Art. 39(2)(c) CONFORM
2" institutional status. 39(2)(c) of _ .
c) any restriction on the basis of company
subpara., Annex | to status
pt (c) DL ' Article 39(2)(c) of Annex I to DL 317/2009 reflects the content
317/2009 in Article 28(2)(c) of the Directive.
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Art. 28(2), | 2. Paragraph 1 shall not apply to: Introducto | Introductory wording of Art. 39(3) CONFORM
intr. . v 3 — The above paragraphs shall not appl
wording wording of to: paragrap PPy ' ' .
Art. 39(3) The introductory wording of Article 39(3) of Annex I to DL
of Annex | 317/2009 reflects the content in the introductory wording of
toDL Article 28(2) of the Directive.
317/2009
Art. (a) payment systems designated under | Art. Art. 39(3)(a) CONFORM
28(2)(a) Directive 98/26/EC; 19(3)(61)' ?f a) payment systems designated under
MNEXTI0 | Decree Law 221/2000 of 9 September; S . .
DL Decree Law No 221/2000, which is cross-referred to in Article
317/2009 39(3)(a) of Annex I to DL 317/2009, transposes into the
Portuguese legal framework, strictly regarding the payment
systems, Directive 98/26/EC on settlement finality in payment
and securities settlement systems.
Art. (b) payment systems composed Art. Art. 39(3)(h) CONFORM
28(2)(b) exclusively of payment service providers 39(3)(b) of b) payment systems composed exclusively
belonging to a group composed of entities | Annex | to ¢ ¢ . ders beloneine ¢
linked by capital where one of the linked DL ot paymen serv1i1e pfrov1' ors l.eko rzlglljng ° | Article 39(3)(b) of Annex I to DL 317/2009 literally transposes
entities enjoys effective control over the 317/2009 | & 8roup composed of entities finked by Article 28(2)(b) of the Directive.
other linked entities: or capltal wherq one of the linked entities
’ enjoys effective control over the other
linked entities; or;
Art. (c) payment systems where a sole Introducto | Introductory wording of Art. 39(3)(c) CONFORM
28(2)(c), payment service provider (whether as a ry  svst h 1 ¢
intro. single entity or as a group): wording of ©)p aymen S}(/ls emshw here a soie pallymer}
wording Art. SCIVICE provi .er (whether as a single entity The introductory wording of Article 39(3)(c) of Annex I to DL
39(3)(c) of or as a group): 317/2009 literally transposes the introductory wording of Article
Annex | to 28(2)(c) of the Directive.
DL
317/2009
Art. — acts or can act as the payment Art. Art. 39(3)(c)(i) CONFORM
28(2)(c), service provider for both the payer and the | 39(3)(c)(i . )
X payee aIIl)d is exclusively respgn}s/ible for of (A|)1(n ()3()()| i) acts or can act as the payment service
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1*indent | the management of the system, and to DL provider for both the payer and the payee | Article 39(3)(c)(i) of Annex I to DL 317/2009 literally
317/2009 and is exclusively responsible for the transposes the first indent of Article 28(2)(c) of the Directive.
management of the system, and
Art. — licenses other payment service Art. Art. 39(3)(c)(ii) CONFORM
28(2)(c), providers to participate in the system and | 39(3)(c)(ii) | ... ;. .
2" indent | the latter have no right to negotiate fees of Annex | llgc}\lzcifi{clrsseiom};iigﬁyaze?; :ﬁ;vslc:tem and
between or amongst themselves in relation | to DL P p P M Article 39(3)(c)(ii) of Annex I to DL 317/20009 literally
the latter have no right to negotiate fees . . L
to the payment system although they may | 317/2009 . . transposes the second indent of Article 28(2)(c) of the Directive.
; . S . between or amongst themselves in relation
establish their own pricing in relation to h lthoush th
ayers and payees to the payment system although they may
pay ) establish their own pricing in relation to
payers and payees.
Art. 29 Article 29 Art.7(1) Art.7(1) CONFORM
Prohibition for persons other than of Annex | | Payment service providers and the
payment service providers to provide toDL exclusivity principle
payment services 317/2009 Although DL 317/2009 does not prohibit explicitly persons

Member States shall prohibit natural or
legal persons that are neither payment
service providers nor explicitly excluded
from the scope of this Directive from
providing the payment services listed in
the Annex.

1 — The payment services referred to in
Article 4 may be provided solely by the
following entities:

a) credit institutions, including electronic
money institutions, having their registered
office in Portugal;

b) payment institutions having their
registered office in Portugal;

c) the concessionaire of the universal
postal service;

d) the State, the autonomous regions and
the direct and indirect services and bodies
of the State’s administration, when acting
without public authority powers;

e) the Bank of Portugal, when not
exercising public authority powers;

f) credit institutions, including electronic
money institutions, and payment

other than payment service providers to provide payment
services, the exclusivity principle referred to in the title of
Article 7(1) of Annex I to DL 317/2009 indicates that Article 29
of the Directive is transposed properly.

Moreover, Article 7(1) of Annex I to DL 317/2009 mentions
that the payment services referred to in Article 4 may be
provided solely by the listed entities.
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institutions having their registered office in
another Member State of the European
Community, in accordance with this
Decree Law.

Art. 30(1) TITLE III Art.40(1) | Art.40(1) and (3) CONFORM
TRANSPARENCY OF CONDITIONS | and (3) of | Scope
AND INFORMATION Annex | to | - This Chater shall apply to sinel
REQUIREMENTS FOR PAYMENT | DL S hapter sha ?ppy Oskge Article 40(1) and (3) of Annex I to DL 317/2009 reflect the
SERVICES 317/2009 | P ayment transactions, framework Contracts | . iy Article 30(1) of the Directive.
and payment transactions covered by them.
[f HAPTER 1 3 - When the payment service user is not a
eneral rules . .
consumer, the parties may exclude, in
Article 30 whole or in part, the application of the
Scope provisions of this Chapter.
1. This Title shall apply to single payment
transactions, framework contracts and
payment transactions covered by them.
The parties may agree that it shall not
apply in whole or in part when the
payment service user is not a consumer.
Art. 30(2) | 2. Member States may provide that the Art. 40(2) | Art.40(2) CONFORM
prpvisions in tchis Title shall be applied to | of Annex | 2 - The provisions in this Chapter shall
micro enterprises in the same way as to toDL ool to micro enterprises in the same wa
consumers. 317/2009 PIt) Y P Way | Article 30(2) of the Directive sets out an option which was
as fo consumets. adopted by Portugal through Article 40(2) of Annex I to DL
317/2009.
Art. 30(3) | 3. This Directive shall be without Art. 40(4) | Art.40(4) and (5) CONFORM
prejudice to national measures and (5) of . .
implementing Directive 87/102/EEC. This | Annex | to 4 _.Tg.ls Cthat%t o Shau a pply ;V ];thout L
Directive shall also be without prejudice to | DL ereﬁllS ;;089 efgr})wswns orecree LW pecree Law No 133/2009, which is cross-referred to in Article
other relevant Community or national 317/2009 © of & June. 40(4) of Annex Ito DL 317/2009, transposes Directive

legislation regarding conditions for
granting credit to consumers not
harmonised by this Directive that are in

5 — Other legislation concerning conditions
for granting credit to consumers shall be
applicable in so far as it contains

2008/48/EC into the Portuguese legislation. Directive
2008/48/EC amends Directive 87/102/EEC, therefore, Article
30(3) of the Directive is properly transposed into Article 40(4)
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conformity with Community law.

provisions not laid down in this Chapter.

of Annex I to DL 317/2009.

Moreover, Article 40(5) of Annex I to DL 317/2009 reflects
properly the content in the second sentence of Article 30(3) of
the Directive.

Art. 31, 1% | Article 31 Art.41(1) | Art. 41(1) CONFORM
para. Other provisions in Community of Annex | | Other provisions on pre-contractual
legislation toDL information
The provisions of this Title are without 317/2009 1 - The provisions of this Title are without Article 41(1) of Annex I FO DL 3 17/2009. reﬂ.ects the content in
S . o o . - the first paragraph of Article 31 of the Directive.
prejudice to any Community legislation prejudice to any provisions containing
containing additional requirements on additional requirements on pre-contractual | Article 41(1) of Annex I to DL 317/2009 refers to pre-
prior information. information. contractual information instead of referring to prior information,
as it is mentioned in the Directive. However, Article 41(1)
belongs to a Chapter named “Transparency of conditions of
information requirement for payment services”. Therefore, the
context of the Portuguese provision seems to be the same as the
one of Article 31 of the Directive.
A Et. 31, However, where Directive 2002/65/EC is | Art. 41(2) | Art. 41(2) CONFORM
n . . .
2" para. also gpphcable, the 1r}f0rmgt10n of Annex | 2 _ In the situations covered by Decree
requirements set out in Article 3(1) of that | to DL Law No 95/2006 of 29 Mav. Articles 47
Directive, with the exception of points 317/2009 4352 and 53 of this Law syh’all take ’ Decree Law No 95/2006, which is cross-referred to in Article
(2)(c) to (g), (3)(a), (d) and (e), and (4)(b) ’ L . 41(2) of Annex I to DL 317/2009, lays down the rules applicable
precedence over the provisions of Articles . . . .
of that paragraph shall be replaced by . . to the distance contracts relating to the financial service
. . 9, 11(1), 13 and 14, with the exception of . . o
Articles 36, 37, 41 and 42 of this . . . concluded with the consumers, transposing Directive
L points (c) to (h), of Article 15, with the . . L .
Directive. exception of points (a), (b), and (c) of 2002/65/EC into the national legislation. That Decree Law is
p P P also amended in Article 7 of DL 317/2009.
paragraph 1 and of paragraph 2, and also
of Article 16, with the exception of point The articles cross-referred to in Article 41(2) correspond to the
(a), of that Decree Law. provisions cross-referred to in the second paragraph of Article
31 of the Directive.
Therefore, Article 41(2) reflects properly the content in the
second paragraph of Article 31.
Art. 32(1) | Article 32 Art.43(1) | Art.43(1) CONFORM
Charges for information ?(I/SEMXI Charges for information
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1. The payment service provider shall not | 317/2009 1 - The payment service provider shall not | Article 43(1) of Annex I to DL 317/2009 reflects the content in
charge the payment service user for charge the payment service user for Article 32(1) of the Directive.
providing information under this Title. providing information under this Chapter. However, Article 43(1) of Annex I to DL 317/2009 uses a verb
(“[na0] pode™) which is more prohibitive than the one used in
the Portuguese version of the Directive (“[nao] deve”). Article
43(1) of Annex I to DL 317/2009 transposes almost literally
Article 32(1) of the Directive, and changes only the verb, using
one more stringent than the one of the Directive, which can be
questionable.
Art. 32(2) | 2. The payment service provider and the Art.43(2) | Art. 43(2) CONFORM
payment service user may agree on of Annex | 2 - The payment service provider and the
charges for additional or more frequent toDL avment service user mav. however. agree
information, or transmission by means of | 317/2009 pay °r may, 28 Article 43(2) of Annex I to DL 317/2009 reflects the content in
. . on charges for additional or more frequent . o
communication other than those specified . . .. Atrticle 32(2) of the Directive.
) . information, or transmission of
in the framework contract, provided at the . . .
aAvment service user's request information by means of communication
pay quest. other than those specified in the
framework contract, provided at the
payment service user's request.
Art. 32(3) | 3. Where the payment service provider Art. 43(3) | Art.43(3) CONFORM
may impose charges for information in of Annex | 3 . .
accordance with paragraph 2, they shallbe | to DL ; t;: éﬁircaessezlglcl)\sgzd f?; 12 iir:iaﬁlh
appropriate and in line with the payment 317/2009 o e Charg PPTOp o Article 43(3) of Annex I to DL 317/2009 reflects the content in
. 1 line with the payment service provider's . S
service provider's actual costs. Atrticle 32(3) of the Directive.
actual costs.
Art. 33 Article 33 Art.44 of | Art. 44 CONFORM
Burden of proof on information Annex | to | Burden of proof on information
requirements DL requirements
317/2009 Article 33 of the Directive sets out an option which was adopted

Member States may stipulate that the
burden of proof shall lie with the payment
service provider to prove that it has
complied with the information
requirements set out in this Title.

The burden of proof shall lie with the
payment service provider to prove that it
has complied with the information
requirements set out in this Title.

by Portugal through Article 44 of Annex Ito DL 317/2009.
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Art. 34(1), | Article 34 Introducto | Introductory wording of Art. 45 CONFORM
intr. Derogation from information ry Derogation from information
wording requirements for low-value payment wording of | requirements for low-value payment
instruments and electronic money Art.450f | instruments and electronic money The introductory wording of Article 45 of Annex Ito DL
. . Annex | to . . 317/2009 reflects the content in Article 34(1) of the Directive.
1. In cases of payment instruments which, DL In cases of payment instruments which,
according to the framework contract, 317/2009 according to the framework contract,
concern only individual payment concern only individual payment
transactions that do not exceed EUR 30 or transactions that do not exceed EUR 30,
that either have a spending limit of EUR that either have a spending limit of EUR
150 or store funds that do not exceed EUR 150 or that allow the storing of funds that
150 at any time: do not exceed EUR 150 under any
circumstances:
Art. (a) by way of derogation from Art.45(a) | Art.45(a) CONFORM
34(1)(a) Articles 41, 42 and 46, the payment of Annex | . .
service provider shall provide the payer toDL 251)3?;127?7] (iger;)g;telg?Sfél?vn;c?rtrl(c)gzsf,
only with information on the main 317/2009 shall be re’ o é) J i]o rovide the pa er onl Articles 52, 53 and 57, which are cross-referred to in Article
characteristics of the payment service, with in fon?llelltion onpthevmain pay Y 45(a) of Annex I to DL 317/2009 correspond to Articles 41, 42
including the way in which the payment characteristics of the pavment service and 46, which are cross-referred to in Article 34(1)(a) of the
instrument can be used, liability, charges . . ¢ bay ’ Directive.
levied and other material information %ncludmg the way in Whl(.:h t'h.e payment .
needed to take an informed decision as instrument can be used, liability, charges Therefore, Article 45(a) of Annex I to DL 317/2009 reflects the
N levied and other material information content in Article 34(1)(a) of the Directive.
well as an indication of where any other needed to take an informed decision as
information and conditions specified in well as an indication of where any other
Article 42 are made available in an easily . . . 1y o
accessible manner: 1nfqrmat10n and condlthns spgmﬁed in
’ Article 53 are made available in an easily
accessible manner;
Art. (b) it may be agreed that, by way of Art. 45(b) | Art. 45(b) CONFORM
34(1)(b) derogation from Article 44, the payment of Annex | .
service provider shall not be required to toDL 32: rlf) H;?i}; Eefri)%; ez(it?cl?;’ 5b 5y glaey zfmen t
propose changes in the conditions of the 317/2009 £ > Hhe pay Article 45(b) of Annex Ito DL 317/2009 contains an erroneous

framework contract in the same way as
provided for in Article 41(1);

service provider shall not be required to
propose any changes in the conditions of
the framework contract in the same way as
provided for in Article 55(1);

cross-reference. In fact, Article 55(1), which is cross-referred to
in Article 45(b) of Annex I to DL 317/2009, does not correspond
to Article 41(1) of the Directive. Article 45(b) should refer
instead to Article 52(1) and (2) of Annex I to DL 317/2009.
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Nevertheless, apart from the erroneous cross-reference, the
content in Article 34(1)(b) of the Directive is properly reflected
in Article 45(b) of Annex I to DL 317/2009.

Art. (c) it may be agreed that, by way of Introducto | Introductory wording of Art. 45(c) CONFORM
34(1)(c), derogation from Articles 47 and 48, after ry .
intr. the execution of a payment transaction: wording of Sl) it miy befagre:lrtt.hailt, bsygwag gg f
wording Art. 45(c) t}f roga IOItl. rorr; 1ees ¢ tan t" a 'er Articles 58 and 59, which are cross-referred to in the
of Annex | © execution of a paymerit transaction: introductory wording of Article 45(c) of Annex I to DL
toDL 317/2009 correspond to Articles 47 and 48, which are cross-
317/2009 referred to in the introductory wording of Article 34(1)(c) of the
Directive.
Therefore, the introductory wording of Article 45(c) of Annex |
to DL 317/2009 reflects the content in the introductory wording
of Article 34(1)(c) of the Directive.
Art. (1) the payment service provider shall | Art. Art. 45(c)(i) CONFORM
34(1)(c)(i) | provide or make available only a reference | 45(c)(i) of | . th ‘ . - der shall
enabling the payment service user to Annex | to 1) eé)aymenkserwc? Ilzrlow le rsha .
identify the payment transaction, the DL pro‘éll. © orhma ¢ avariable ONly a Ielerence | » yqle 45(c)(i) of Annex I to DL 317/2009 reflects the content
amount of the payment transaction, any 317/2009 enabling the payment service user to in Article 34(1)(c)(i) of the Directive.
charges and/or, in the case of several identify the payment transaction, the . . . .
payment transactions of the same kind amount of the payment transaction, any Portugal has chosen to include in the scope of Article 45 (C)(l). of
made to the same payee, information on charges or, in the case of s:everal payment | Annex [to DL 3 17/2099, the amount pf the; payment transaction,
the total amount and che’lrges for those transactions of the same kind made to the any charges or (...) a single reference identifying all those
. same payee, a single reference identifying | payment transactions, their total amount and charges.
payment transactions; all those payment transactions, their total
amount and charges;
Art. (i1) the payment service provider shall | Art. Art. 45(c)(ii) CONFORM
34(1)(c)(ii) | not be required to provide or make 45(c)(ii) of | .. . .
available information referred to in point Annex | to E) the p .ayzln::nt seryzlce prov11((1er Shil 1&“
(i) if the payment instrument is used DL . efrequlr.e N ?rovii cor n;]a © avaldz} © Article 45(c)(ii) of Annex I to DL 317/2009 reflects the content
anonymously or if the payment service 317/2009 | Iniormation referred fo in the preceding in Article 34(1)(c)(ii) of the Directive.

provider is not otherwise technically in a
position to provide it. However, the
payment service provider shall provide the
payer with a possibility to verify the

point if the payment instrument is used
anonymously or if the payment service
provider is not otherwise technically in a
position to provide it and, in any case, the
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amount of funds stored.

payment service provider shall provide the
payer with a possibility to verify the
amount of funds stored.

Art. 34(2) | 2. For national payment transactions, N/A N/A Article 34(2) of the Directive sets out an option. Owing to this
Member States or their competent option, Portugal has not chosen to apply the Directive provision.
authorities may reduce or double the
amounts referred to in paragraph 1. For
prepaid payment instruments, Member
States may increase those amounts up to
EUR 500.

Art. 35(1) CHAPTER 2 Art.46(1) | Art.46(1) CONFORM

Single payment transactions of Annex | | Scope
. toDL . .
Article 35 317/2009 I - This Chapter §hall apply to single Articles 46 to 50 of Annex I to DL 317/2009 are included in a
Scope payment transactions not covered by a . o L,
. . framework contract. Section named “Single payment transactions”.
1. This f?apter i.ha“ aplzly to S“;gllf Therefore, Article 46(1) of Annex I to DL 317/2009 literally
If)rz}r]r?;igorlia:(fﬁfr;?s hot covered by a transposes Article 35(1) of the Directive.

Art.35(2) | 2. When a payment order for a single Art. 46(2) | Art.46(2) CONFORM
payment transaction is transmitted by a of Annex | 2 - When a payment order for a single
payment instrument covered by a toDL S .
framework contract, the payment service 317/2009 | Payment transaction is transdnlljltted bya Article 46(2) of Annex Ito DL 317/2009 literally transposes
provider shall not be obliged to provide or [f>ayment Instrument covered by a . Article 35(2) of the Directive.
make available information which is ram.ework contract, the payment service
already given to the payment service user provider shall ngt be obl}ged top roy1de or
on the basis of a framework contract with nllakedava.l lable 1n1£0rmat10n wh1ch S
another payment service provider or which already given fo the payment service user
will be given to him according to that on the basis of a framfework cpntract W]t.h
framework contract another payment service provider or which

' will be given to him according to that
framework contract.

Art. 36(1) | Article 36 Art.47(1) | Art. 47(1) and (2) CONFORM
Prior general information and (2) Pre-contractual general information

and Art. relating to single payment transactions

1. Member States shall require that before

Conformity Assessment of Directive 2007/64/EC_Portugal

107




Directive 2007/64/EC

National Implementing Measures

Observations

the payment service user is bound by any 42 of 1 - The payment service provider shall Article 48, which is cross-referred to in Article 47(1) of Annex I
single payment service contract or offer, Annex | to | communicate the information and to DL 317/2009, corresponds with Article 37, which is cross-
the payment service provider, in an easily | DL conditions specified in Article 48 to the referred to in Article 36(1) of the Directive.
accessible manner, makeg avallabl.e tothe | 317/2009 payment service user before the payment However, Article 47(1) does not mention that the availability of
payment service user the information and service user is bound by any single . . .- . .
. . . . . the information and conditions should be done in an easily
conditions specified in Article 37. At the payment service contract or offer. ) . . .
ayment service user's request, the . . access1ble? manner. Nevertheless, the spirit of Article 36(1) is
pay . . ’ . 2 - The payment service provider shall reflected in Article 47(1).
payment service provider shall provide the inform the pavment service user that. at the
information and conditions on paper or on pay \ ’ Moreover, Article 42 of Annex I to DL 317/2009 is set out in the
. . . payment service user's request, the . . .
another durable medium. The information : . . context of general requirements, therefore that provision applies
o . . . information and conditions must be .
and conditions shall be given in easily . both for framework contracts and for single payment
. provided on paper or on another durable .
understandable words and in a clear and . transactions.
. . ) medium.
comprehensible form, in an official
language of the Member State where the Art. 42
payment service is offered or in any other Language and transparency of
language agreed between the parties. information
All the information and conditions to be
provided by the payment service provider
to the payment service user under this Law
shall:
a) be transmitted in the Portuguese
language, except where the use of another
language is agreed between the parties;
b) be given in easily understandable words
and in a clear and comprehensible form;
and
c) be easily legible by a reader of average
visual acuity, in cases where they are
provided on paper or on another durable
medium.
Art. 36(2) | 2.Ifthe single payment service contract Art. 47(3) | Art. 47(3) CONFORM
has been concluded at the request of the of Annex | . .
. . 3 - If the single payment service contract
payment service user using a means of toDL has been concluded at the request of the
distance communication which does not 317/2009 d Article 47(3) of Annex Ito DL 317/2009 reflects the content in

enable the payment service provider to

payment service user using a means of
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comply with paragraph 1, the payment
service provider shall fulfil its obligations
under that paragraph immediately after the
execution of the payment transaction.

distance communication which does not
enable the payment service provider to
comply with paragraphs 1 and 2, the
payment service provider shall fulfil its
obligations under those paragraphs
immediately after the execution of the
payment transaction.

Article 36(2) of the Directive.

Art.36(3) | 3. The obligations under paragraph 1 may | Art. 47(4) | Art. 47(4) CONFORM
also be discharged by supplying a copy of | of Annex | .
the draft single payment service contract or | to DL ; ;n"l;heb(;b;;sg;tlznigl;de;l?ar?%ﬁipzsc(l) and
the draft payment order including the 317/2009 of thg] draft sin leg a n};entp;)eﬁ/vi cge PY' | Article 48, which is cross-referred to in Article 47(4) of Annex I
information and conditions specified in ovision contrga . tlz)rythe draft pavment to DL 317/2009, corresponds to Article 37, which is cross-
Article 37. p . . . - pay referred to in Article 36(3) of the Directive.
order including the information and
conditions specified in Article 48. Therefore, Article 47(4) of Annex I to DL 317/2009 reflects the
content in Article 36(3) of the Directive.
Art. 37(1), | Article 37 Introducto | Introductory wording of Art. 48(1) CONFORM
intr. Information and conditions ry Information and conditions relating to
wording wording of | single payment transactions
L Member. States shall ensure thqt the Art. 48(1) . . The introductory wording of Article 48(1) of Annex I to DL
following information and conditions are 1 — Payment service providers shall supply . .
. . of Annex | . . 317/2009 reflects properly the content in the introductory
provided or made available to the payment or make available to the payment service . . .
. toDL L 4 wording of Article 37(1) of the Directive.
service user: 317/2009 user the following information and
conditions:
Art. (a) a specification of the information | Art. Art. 48(1)(a) CONFORM
37(1)(a) or unique identifier that has to be provided 48(1)(a) of 2) a specification of the information or
by the payment service user in order fora | Annex | to unique identifier that has to be provided b
payment order to be properly executed; DL theq avment service user in or dgr fora Y| Article 48(1)(a) of Annex I to DL 317/2009 literally transposes
317/2009 paym viceu Article 37(1)(a) of the Directive.
payment order to be properly executed;
Art. (b) the maximum execution time for Art. Art. 48(1)(b) CONFORM
37(1)(b) the payment service to be provided; 18n(l1133(xb} E[)(l; b) the maximum execution time for the
DL payment service to be provided; Article 48(1)(b) of Annex I to DL 317/2009 literally transposes
317/2009 Article 37(1)(b) of the Directive.
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Art. (c) all charges payable by the Art. Art. 48(1)(c) CONFORM
37(1)(c) payment service user to his payment 48(1)(c) of
service provider and, where applicable, the | Annex | to girzi}ilczhl?srgfiop Eiysabie ;};;},:esgr?i]gem
breakdown of the amounts of any charges; | DL . payme Article 48(1)(c) of Annex I to DL 317/2009 reflects the content
provider and, where applicable, the X . L
317/2009 . ) in Article 37(1)(c) of the Directive.
breakdown of their amounts;
Art. (d where applicable, the actual or Art. Art. 48(1)(d) CONFORM
37(1)(d) iﬁge;‘;l;ﬁezi}rlzssg;?;i to be applied to 4Agn(r1133(xdz E[); d) where applicable, the actual or reference
DL te;i};?lztgiz;ate to be applied to the payment Article 48(1)(d) of Annex I to DL 317/2009 literally transposes
317/2009 ‘ Article 37(1)(d) of the Directive.
Art.37(2) | 2. Where applicable, any other relevant Art. 48(2) | Art.48(2) CONFORM
information and conditions specified in of Annex | 2 - Where applicable. anv other relevant
Article 42 shall be made available to the toDL informationpar; d con cii tiO}IIlS specified in
payment service user in an easily 317/2009 Article 53 shall be made availiable to the Article 53, which is cross-referred to in Article 48(2) of Annex I
accessible manner. avment service user in an easil to DL 317/2009, corresponds to Article 42, which is cross-
payme y referred to in Article 37(2) of the Directive.
accessible manner.
Therefore, Article 48(2) of Annex I to DL 317/20009 literally
transposes Article 37(2) of the Directive.
Art. 38, Article 38 Introducto | Introductory wording of Art. 49 CONFORM
intr. Information for the payer after receipt ry Information for the payer after receipt
wording of the payment order wording of | of the payment order
Immediately after receipt of the payment Art. 49 of Immediately after receipt of the payment The 1ntr0d1}ct0ry wording ofArt191e 49 of Annex I to DL .
| . . Annex | to : . . 317/2009 literally transposes the introductory wording of Article
order, the payer's payment service provider DL order, the payer's payment service provider 38 of the Directive
shall provide or make available to the 317/2009 shall provide or make available to the ’

payer, in the same way as provided for in
Article 36(1), the following information:

payer, in the same way as provided for in
Article 42 and Article 47(2), the following
information:

Article 47(2), which is cross-referred to in the introductory
wording of Article 49 of Annex I to DL 317/2009 corresponds
solely to the part of the cross-referred Article 36(1) of the
Directive which mentions that the payment service provider
shall inform the payment service user that, at the payment
service user's request, the information and conditions must be
provided on paper or on another durable medium.
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Art.38(a) | (a) a reference enabling the payer to Art.49(a) | Art.49(a) CONFORM
identify the payment transaction and, of Annex | a) a reference enabling the payer to
where appropriate, information relating to | to DL ‘dentify the pavment t%ansag ti}(])n and
the payee; 317/2009 y the paymen . ’ Article 49(a) of Annex I to DL 317/2009 literally transposes
where appropriate, information relating to Article 38(a) of the Directive
the payee; ’
Art. 38(b) | (b) the amount of the payment Art. 49(b) | Art. 49(b) CONFORM
g:;;?:;o;g;;he currency used in the f[)(]: SEnex I b) the amount of the payment transaction
317/2009 | ™ the currency used in the payment order; Article 49(b) of Annex I to DL 317/2009 literally transposes
Article 38(b) of the Directive.
Art. 38(c) | (c) the amount of any charges for the | Art. 49(c) | Art. 49(c) CONFORM
payment transaction payable by the payer | of Annex |
and, where applicable, a breakdown of the | to DL ciﬂz;l?torzﬁgsé?;g c:aiﬁlees é’orti[l};e aver
amounts of such charges; 317/2009 | P¥Y 1on pay y the pay Article 49(c) of Annex I to DL 317/2009 reflects the content in
and, where applicable, a breakdown Article 38(c) of the Directive
thereof; ’
Art. 38(d) | (d) where applicable, the exchange Art. 49(d) | Art. 49(d) CONFORM
rate used in the payment transaction by the | of Annex | .
payer's payment service provider or a toDL gggglhiirfth P ilcazlri’ ttr}:;::gtlil gﬁ%)e rg::
reference thereto, when different from the | 317/2009 aver's pa rrr)le}rflrtnservice rovider Zr a Article 49(d) of Annex I to DL 317/2009 literally transposes
rate provided in accordance with Article payer's pay P! Article 38(d) of the Directive.
37(1)(d), and the amount of the payment reference. therf:to, when d1ffer§nt frorp the . D . .
transac ti’on after that currency conversion: rate provided in accordance with Article Article 48(1)(d), which is cross-referred to in Article 49(d) of
nd y ’ 48(1)(d), and the amount of the payment Annex [ to DL 317/2009, corresponds to Article 37(1)(d), which
a transaction after that currency conversion; | is cross-referred to in Article 38(d) of the Directive.
and
Art. 38(e) | (e) the date of receipt of the payment | Art. 49(e) | Art. 49(e) CONFORM
order. f[); /SIEneX ! e) the date of receipt of the payment order.
317/2009 Article 49(e) of Annex I to DL 317/2009 literally transposes

Article 38(e) of the Directive.
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Art. 39, Article 39 Introducto | Introductory wording of Art. 50 CONFORM
intr. Information for the payee after ry Information for the payee after
wording execution wording of | execution of the payment transaction
Immediately after the execution of the Art. 50 of Immediately after the execution of the The introductory wording of Artlcle'SO of Annex [ to DL
: ) Annex | to . ) 317/2009 reflects the content in the introductory wording of
payment transaction, the payee's payment payment transaction, the payee's payment X L
. : . DL . . ) Article 39 of the Directive.
service provider shall provide or make 3172009 service provider shall provide or make
available to the payee, in the same way as available to the payee, in the same way as | Article 47(1), which is cross-referred to in the introductory
provided for in Article 36(1), the following provided for in Article 47(1), the following | wording of Article 50 of Annex I to DL 317/2009 corresponds
information: information: solely to the part of the cross-referred Article 36(1) of the
Directive which mentions that the payment service provider
shall communicate the information and conditions specified in
Article 48 to the payment service user before the payment
service user is bound by any single payment service contract or
offer.
Art.39(a) | (a) the reference enabling the payee to | Art. 50(a) | Art. 50(a) CONFORM
identify the payment transaction and, of Annex | a) the reference enabling the payee to
where appropriate, the payer and any o DL identify the payment transaction and
information transferred with the payment | 317/2009 y he pay ’ Article 50(a) of Annex I to DL 317/2009 literally transposes
S where appropriate, the payer and any . .
transaction; . . 4 Article 39(a) of the Directive.
information transferred with the payment
transaction;
Art.39(b) | (b) the amount of the payment Art.50(b) | Art. 50(b) CONFORM
transaction in the currency in which the of Annex | .
NS b) the amount of the payment transaction
funds are at the payee's disposal; o DL in the currency in which the funds are at
317/2009 the pavee's disy osal: Article 50(b) of Annex Ito DL 317/2009 literally transposes
pay posat Article 39(b) of the Directive.
Art. 39(c) | (o) the amount of any charges for the | Art. 50(c) | Art. 50(c) CONFORM
payment transaction payable by the payee | of Annex | ¢) the amount of any charges for the
and, where applicable, a breakdown of the | to DL avment transaction bavable by the pavee
amount of such charges; 317/2009 | P¥Y Hon pay y the pay Article 50(c) of Annex I to DL 317/2009 reflects the content in
and, where applicable, a breakdown Article 39(c) of the Directive
thereof; ’
Art.39(d) | (d) where applicable, the exchange Art.50(d) | Art.50(d) CONFORM
rate used in the payment transaction by the | of Annex |

Conformity Assessment of Directive 2007/64/EC_Portugal

112




Directive 2007/64/EC

National Implementing Measures

Observations

payee's payment service provider, and the | to DL d) where applicable, the exchange rate

amount of the payment transaction before | 317/2009 used 1'n the payment transaction by the Article 50(d) of Annex I to DL 317/2009 literally transposes

that currency conversion; and payee's payment service provider, and the . .

. Article 39(d) of the Directive.
amount of the payment transaction before
that currency conversion; and
Art.39(e) | (e) the credit value date. Art.50(e) | Art.50(e) CONFORM
f[)(]: SEnex I e) the credit value date.
317/2009 Article 50(e) of Annex I to DL 317/2009 literally transposes
Article 39(e) of the Directive.
Art. 40 CHAPTER 3 Art.510of | Art. 51 CONFORM
Framework contracts Annex | to | Scope
. DL . . .
g‘égcze 40 317/2009 t"l;h;s Sejgtll?n appl;e(si'i;) pa}flrngwork Articles 51 to 59 of Annex I to DL 317/2009 are included in a
P coantsrzi to s covere@ by a fra Section named “Framework contracts”.

tThls C}tl.a pter apphes lt)o P atyment K Therefore, Article 51 of Annex I to DL 317/2009 reflects the

crc?rlllfr 2:: tlons covered by a framewor content in Article 40 of the Directive.
Art. 41(1) | Article 41 Art.52(1) | Art.52(1) and (2) CONFORM

Prior general information and (2) Pre-contractual general information

. . and Art. . .

L. Merpber States shall require that., n 42 of I-The payment service pr.0V1der shall Article 53, which is cross-referred to in Article 52(1) of Annex I

good time before the payment service user communicate the information and . . o

; Annex | to " . . . to DL 317/2009 corresponds with Article 42, which is cross-

is bound by any framework contract or conditions specified in Article 53 to the . . L

. . DL ) referred to in Article 41(1) of the Directive.
offer, the payment service provider 317/2009 payment service user before the payment

provide the payment service user on paper
or on another durable medium with the
information and conditions specified in
Article 42. The information and conditions
shall be given in easily understandable
words and in a clear and comprehensible
form, in an official language of the
Member State where the payment service
is offered or in any other language agreed
between the parties.

service user is bound by any framework
contract or offer.

2 — The communication must be provided
on paper or on another durable medium.

Art. 42
Language and transparency of
information

All the information and conditions to be
provided by the payment service provider

Article 52(1) and(2) do not state that the information and
conditions shall be communicated in good time. However, since
it states that the information and conditions should be
communicated before the payment service user is bound by any
framework contract or offer, it can be concluded that Article
52(1) and (2) are conformed to the Directive.

Moreover, Article 42 is set out in the context of general
requirements, therefore that provision applies both for
framework contracts and for single payment transactions.
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to the payment service user under this Law
shall:

a) be transmitted in the Portuguese
language, except where the use of another
language is agreed between the parties;

b) be given in easily understandable words
and in a clear and comprehensible form;
and

c) be easily legible by a reader of average
visual acuity, in cases where they are
provided on paper or on another durable
medium.

Although the structure of the provision of Annex I to DL
317/2009 differs from the one set out in the Directive, Article
52(1) and (2) and Article 42 reflect the content in Article 41(1)
of the Directive.

Art. 41(2) | 2. If the framework contract has been Art. 52(3) | Art.52(3) CONFORM
concluded at the request of the payment of Annex | 3 - If the framework contract has been
service user using a means of distance toDL concluded at the request of the payment
communication which does not enable the | 317/2009 service user using a means of distance Article 52(3) of Annex I to DL 317/2009 literally transposes
payment service provider to comply with communication V%hich does not enable the Article 41(2) of the Directive.
paragraph 1.’ the payment service provider payment service provider to comply with Article 52(1), which is cross-referred to in Article 52(3) of
shall fulfil its obligations under that . .
aracraph immediately after the paragraph 1, the payment service provider | Annex I to DL 317/2009, merely corresponds to the part of the
Ic) onc%usl?on of the fran?ework contract shall fulfil its obligations under that cross-referred Article 41(1) of the Directive which mentions that
) paragraph immediately after the the payment service provider shall communicate the information
conclusion of the framework contract. and conditions to the payment service user before the payment
service user is bound by any framework contract or offer.
Art. 41(3) | 3. The obligations under paragraph 1 may | Art.52(4) | Art.52(4) CONFORM
also be discharged by supplylpg a copy of | of Annex | 4 - The obligations under paragraph 1 may
the draft framework contract including the | to DL also be dischareed by supplvine a copy of
information and conditions specified in 317/2009 gec bY SUPPIYINg a copy Article 52(4) of Annex Ito DL 317/2009 literally transposes

Article 42.

the draft framework contract including the
information and conditions specified in
Article 53.

Article 41(3) of the Directive.

Article 53, which is cross-referred to in Article 52(4) of Annex I
to DL 317/2009 corresponds to Article 42, which is cross-
referred to in Article 41(3) of the Directive.

Article 52(1), which is cross-referred to in Article 52(4) of
Annex [ to DL 317/2009, merely corresponds to the part of the
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cross-referred Article 41(1) of the Directive which mentions that
the payment service provider shall communicate the information
and conditions to the payment service user before the payment
service user is bound by any framework contract or offer.

Art. 42, Article 42 Introducto | Introductory wording of Art. 53(a) CONFORM
intr. Information and conditions ry Information and conditions
wording wording of o . ..
and pt (1), Memb;r S.tates Shau ensure that.the Art. 53(a) The followmg information and condlt} O | The introductory wording of Article 53(a) of Annex Ito DL
) following information and conditions are shall be provided to the payment service ) . .
intr. rovided to the pavment service user- of Annex | user- 317/2009 reflect the content in the introductory wording of
wording | P pay : to DL : Article 42(1) of the Directive.
1. on the payment service provider: 317/2009 a) on the payment service provider:
Art. 42, pt | (a) the name of the payment service Art. Art. 53(a)(i) CONFORM
(1)(a) provider, the geographical address of its 93(a)(i) of | . .
head office and, where applicable, the Annex | to l)rgz/eiézmtigfgf ?;y}?;(?;tiggézz ofits
geographical address of its agent or branch | DL Eea do fﬁ’ce a r%d vgvhepre applicable. the Article 53(a)(i) of Annex I to DL 317/2009 reflects the content
established in the Member State where the | 317/2009 . : pp ’ in Article 42(1)(a) of the Directive.
payment service is offered, and any other geographlcal address of its agent or branch
address, including electronic mail address, m Po@gal, and any oth.er address,
relevant for communication with the including ele?ctr(')mc mall address, relevant
avment service provider: and for communication with the payment
pay p ’ service provider; and
Art. 42, pt | (b) the particulars of the relevant Art. Art. 53(a)(ii) CONFORM
(1)(b) supervisory authorities and of the register | 53(a)(ii) of | .. .
provided for in Article 13 or of any other Annex | to ;13 tZSVIi) Sa(f;lC:Lif;;g:;gfg??ﬁe register
relevant public register of authorisation of | DL rg vided f(})lr in Article 20 or of an (%ther Article 53(a)(ii) of Annex I to DL 317/2009 literally transposes
the payment service provider and the 317/2009 | P . : 9 Article 42(1)(b) of the Directive.
registration number, or equivalent means relevant public register of authorisation of . Do . . .
Fidentification in t’hat register: the payment service provider and the Article 20, which is cross-referred to in Article 53(a)(ii) of
ot identiticatio ceistet, registration number, or equivalent means Annex I to DL 317/2009 corresponds to Article 13, which is
of identification in that register; cross-referred to in Article 42(1)(b) of the Directive.
Art. 42, pt | 2. on use of the payment service: Art. Art. 53(b)(i) CONFORM
\(15()),r|dni Lrg (a) a description of the main %Ség()ag(l)lott) b) on use of the payment service:
& pt (a) characteristics of the payment service to be DL 1) a description of the main characteristics | Article 53(b)(i) of Annex I to DL 317/20009 literally transposes

provided;
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317/2009 of the payment service to be provided, Article 42(2)(a) of the Directive.
Art. 42, pt | (b) a specification of the information | Art. Art. 53(b)(ii) CONFORM
(2)(b) or unique identifier that has to be provided | 53(b)(ii) of | .. o : .
by the payment service user in order fora | Annex | to 31)118[ zgif;gft?g grntﬁfltﬂ}llzsugogen a?(;)\l;iger ab
payment order to be properly executed; DL d . . P Y| Article 53(b)(ii) of Annex I to DL 317/2009 literally transposes
the payment service user in order for a . .
317/2009 Article 42(2)(b) of the Directive.
payment order to be properly executed;
Art. 42, pt | (¢) the form of and procedure for Art. Art. 33(b)(iii) CONFORM
(2)(c) giving consent to execute a payment 53(b)(iii) iif) the form of and procedure for givin
transaction and withdrawal of such consent | of Annex | consent o execute f avment tranfac tiogn
in accordance with Articles 54 and 66; toDL d withd Lof P hy . Article 53(b)(iii) of Annex I to DL 317/20009 literally transposes
317/2009 | 2nd Withdrawa’ ofsuch consent in Article 42(2)(c) of the Directive
accordance with Articles 65 and 77, ’
Articles 65 and 77, which are cross-referred to in Article
53(b)(iii) of Annex I to DL 317/2009 correspond with Articles
54 and 66, which are cross-referred to in Article 42(2)(c) of the
Directive.
Art. 42, pt | (d) a reference to the point in time of | Art. Art. 53(b)(iv) CONFORM
(2)(d) receipt of a payment order as defined in 53(b)(iv) . e
Article 64 and the cut-off time, if any, of Annex | ;Z)ceai rfij:frzncz t;}g;j gf(;lelrt ;I; g:;ienzfi i
established by the payment service to DL >'P pay o Article 53(b)(iv) of Annex I to DL 317/2009 literally transposes
. Article 75 and the cut-off time, if any, . L
provider; 317/2009 ) . Article 42(2)(d) of the Directive.
established by the payment service
provider; Article 75, which is cross-referred to in Article 53(b)(iv) of
Annex [ to DL 317/2009 corresponds with Article 64, which is
cross-referred to in Article 42(2)(d) of the Directive.
Art. 42, pt | (e) the maximum execution time for Art. Art. 53(b)(v) CONFORM
(2)(e) the payment services to be provided; and 5AS n([t])()ag(v% (t)(f) v) the maximum execution time for the
DL payment services to be provided; and Article 53(b)(v) of Annex I to DL 317/2009 literally transposes
317/2009 Article 42(2)(e) of the Directive.
Art. 42, pt | ( whether there is a possibility to Art. Art. 53(b)(vi) CONFORM
(2)(f) agree on spending limits for the use of the | 53(b)(vi) . . o
payment instrument in accordance with of Annex | vi) whether there is a possibility to agree

on spending limits for the use of the
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Article 55(1); toDL payment instrument in accordance with Article 53(b)(vi) of Annex I to DL 317/2009 literally transposes
317/2009 Article 66(1); Article 42(2)(f) of the Directive.
Article 66(1), which is cross-referred to in Article 53(b)(vi) of
Annex [ to DL 317/2009 corresponds with Article 55(1), which
is cross-referred to in Article 42(2)(f) of the Directive.
Art. 42, pt | 3. on charges, interest and exchange rates: | Art. Art. 53(c)(i) CONFORM
\(/Sc)),rldni Lrg (a) all charges payable by the iséﬁl()l() IO,[fo ¢) on charges, interest and exchange rates:
& pt (a) Is) :Zvr;lznt :j\?&g :sgr sht?reerz)i ay?}j:éle the DL i) all charges payable by the payment Article 53(c)(i) of Annex I to DL 317/2009 reflects the content
break doIsz 1 of the an’loun 5o flzfly charggeS' 317/2009 | service user to the payment service in Article 42(3)(a) of the Directive.
E;Z:ﬁii?ﬁi’fﬁzeaiggiﬁ l?le, the Atrticle 42(3)(a) of the Directive refers to the breakdown of the
’ amounts of any charges while Article 53(c)(i) of Annex I to DL
317/2009 refers to the breakdown of all charges.
Art. 42, pt | (b) where applicable, the interest and | Art. Art. 53(c)(ii) CONFORM
(3)(b) exchange rates to be applied or, if 53(c)(ii) of | .. . .
reference interest and exchange rates are to | Annex | to lel))( cvlvgrelree izfelécz) b%:;’ ;he llirétgrsrsti?nd
be used, the method of calculating the DL re ferenfe interest and Ezchan é rates are to Article 53(c)(ii) of Annex I to DL 317/2009 literally transposes
actual interest, and the relevant date and 317/2009 b 4. th hod of cal lg o th Article 42(3)(b) of the Directive.
index or base for determining such ¢ used, the method of calculating the
reference interest or exchanee rate: and actual interest, and the relevant date and
& ’ index or base for determining such
reference interest or exchange rate; and
Art. 42, pt | (¢) if agreed, the immediate Art. Art. 33(c)(iii) CONFORM
3)(c application of changes in reference interest | 53(c)(iii e . . .
o1 o?rc)axchange rate anf(;i information of (A)n(n e)x | i) if agr;ed, the 1mmed1ate application of
requirements related to the changes in to DL changes m referepce interest or exchange Article 53(c)(iii) of Annex I to DL 317/2009 literally transposes
. . ] rate and information requirements related . S
accordance with Article 44(2); 317/2009 ) . . Article 42(3)(c) of the Directive.
to the changes in accordance with Article
55(4); Article 55(4), which is cross-referred to in Article 53(c)(iii) of
Annex [ to DL 317/2009 seems to correspond to Article 44(2),
which is cross-referred to in Article 42(3)(c) of the Directive.
Art. 42, pt | 4. on communication: Art. Art. 53(d)(i) CONFORM
\(l\zll())rlil]:lrg (a) where applicable, the means of 5Agn(g()a§(l)lo’[]:) d) on communication:
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& pt (a) communication, including the technical DL i) where applicable, the means of Article 53(d)(i) of Annex Ito DL 317/2009 reflects the content
requirements for the payment service 317/2009 communication, including the technical in Article 42(4)(a) of the Directive.
user's equipment, agreed between the requirements for the payment service
parties for the transmission of information user's equipment, agreed between the
or notifications under this Directive; parties for the transmission of information
or notifications under this Law;
Art. 42, pt | (b) the manner in and frequency with | Art. Art. 53(d)(ii) CONFORM
4)(b which information under this Directive is 53(d)(ii) of | .. . . .
o) to be provided or made available; A n(n()e§< I) to ?l) the manner and. frequepcy with which
DL lif)"v‘g::l“:; r‘;‘;iffvlzﬁ;&‘z istobe Atticle 53(d)(ii) of Annex I to DL 317/2009 reflects the content
317/2009 P ’ in Article 42(4)(b) of the Directive.
Art. 42, pt | (¢) the language or languages in Art. Art. 33(d)(iii) CONFORM
(4)(c) which the framework contract will be 93(d)(iii) : .
concluded and communication during this | of Annex | ?rleznzheills;lléglclgrglfr;tlsiﬁut?fisoilnclvlj E:ihailg
contractual relationship undertaken; and toDL L . . Article 53(d)(iii) of Annex I to DL 317/20009 literally transposes
communication during this contractual . L
317/2009 . . Article 42(4)(c) of the Directive.
relationship undertaken; and
Art. 42, pt | (d) the payment service user's right to | Art. Art. 33(d)(iv) CONFORM
(4)(d) receive the contractual terms of the 93(d)(iv) iv) the payment service user's right to
framework contract and information and of Annex | receiveri[h}e]: contractual terms o f%he
conditions in accordance with Article 43; toDL P K dinf . d Article 53(d)(iv) of Annex I to DL 317/2009 literally transposes
317/2009 | ‘ramework contract and information and |\ 010 45(4)(d) of the Directive
conditions in accordance with Article 54; ’
Article 54, which is cross-referred to in Article 53(d)(iv) of
Annex [ to DL 317/2009 corresponds with Article 43, which is
cross-referred to in Article 42(4)(d) of the Directive.
Art. 42, pt | 5. on safeguards and corrective measures: | Art. Art. 33(e)(i) CONFORM
\(ls())rldnl ’;]rg (a) where applicable, a description of 5A3n(gl()l() IOth e) on preventive and corrective measures:
& pt (a) f;ipsi;ha;(;hf tp al}(/mentasfer;ncz u;rsle;}[s o DL 1) where applicable, a description of steps | Article 53(e)(i) of Annex I to DL 317/2009 reflects the content
© I oreet 1o Keep sale a payme 317/2009 that the payment service user is to take in | in Article 42(5)(a) of the Directive.

instrument and how to notify the payment
service provider for the purposes of Article
56(1)(b);

order to keep safe a payment instrument
and how to notify the payment service
provider for the purposes of Article

Article 67(1)(b), which is cross-referred to in Article 53(e)(i) of
Annex [ to DL 317/2009 corresponds with Article 56(1)(b),
which is cross-referred to in Article 42(5)(a) of the Directive.
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67(1)(b);
Art. 42, pt | (b) if agreed, the conditions under Art. Art. 53(e)(ii) CONFORM
(5)(b) which the payment service provider 93(e)(ii) of | ... . . .
reserves the right to block a payment Annex | to ,ﬁl)elf Zg?l:g; g;ivig:dlﬁézf?;;ii:rezzlcgle
instrument in accordance with Article 55; DL . hp Y provl . Article 53(e)(ii) of Annex I to DL 317/2009 literally transposes
317/2009 | Might to block a payment instrument in Article 42(5)(b) of the Directive
accordance with Article 66; ’
Article 66, which is cross-referred to in Article 53(e)(ii) of
Annex [ to DL 317/2009 corresponds with Article 55, which is
cross-referred to in Article 42(5)(b) of the Directive.
Art. 42, pt | (¢) the liability of the payer in Art. Art. 53(e)(iii) CONFORM
9)(c accordance with Article 61, includin 93(e)(iii L .
o1 information on the relevant amount; ¢ of (A)n(n e)x I 111) the h.ablhty O.f the payer in accon dance
toDL gl{cﬂ;ei’r\ti:if Zfl’ollrlftl}ldmg information on Article 53(e)(iii) of Annex I to DL 317/2009 literally transposes
317/2009 ’ Article 42(5)(c) of the Directive.
Article 72, which is cross-referred to in Article 53(e)(iii) of
Annex [ to DL 317/2009 corresponds with Article 61, which is
cross-referred to in Article 42(5)(c) of the Directive.
Art. 42, pt | (d) how and within what period of Art. Art. 53(e)(iv) CONFORM
(5)(d) time the payment service user is to notify | 53(e)(iv) of | . o . .
the payment service provider of any Annex | to Wa) }111(1)&:}:1 tagjrvvrclzh:;;glil:igirég(fi‘ otfhtelme the
unauthorised or incorrectly executed DL payment service provider of any Article 53(e)(iv) of Annex I to DL 317/2009 literally transposes
payment transaction in accordance with 317/2009 Eniu thorisec;/or iIIDICO\I/TeC f exe}c/u ted Article 42(5)(d) of the Directive.
Article 58 as well as the payment service neorrectly d th il d hich ferred to i il
rovider's liability for unauthorised payment transaction in accordance wit Artic es 69 and 71, which are cross-referred to in Artic e
P avment transactions in accordance with Article 69 as well as the payment service 53(e)(iv) of Annex I to DL 317/2009 correspond respectively
pAr%[]iml 60: provider's liability for unauthorised with Articles 58 and 60, which are cross-referred to in Article
M payment transactions in accordance with 42(5)(d) of the Directive.
Atrticle 71;
Art. 42, pt | (e) the liability of the payment service | Art. Art. 53(e)(v) CONFORM
(9)(e) provider for the execution of payment 93(e)(v) of L .
transactions in accordance with Article 75; | Annex | to Vigsied{cl??(l)lrltt}}]]giiiggznmgrflt zerr\:llgr?t
and DL fr ansactions in accordance wiIt)h };‘ rticles 86 Article 53(e)(v) of Annex I to DL 317/2009 reflects the content
317/2009 in Article 42(5)(e) of the Directive.
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and 87 and

Articles 86 and 87, which are cross-referred to in Article
53(e)(v) of Annex I to DL 317/2009 correspond with Article 75,
which is cross-referred to in Article 42(5)(e) of the Directive.

Art. 42, pt | (D the conditions for refund in Art. Art. 53(e)(vi) CONFORM
(0)(7) accordance with Articles 62 and 63; SASn(EL()\(/II) toof vi) the conditions for refund in accordance
DL with Articles 73 and 74; Article 53(e)(vi) of Annex Ito DL 317/2009 literally transposes
317/2009 Article 42(5)(f) of the Directive.
Articles 73 and 74, which are cross-referred to in Article
53(e)(vi) of Annex I to DL 317/2009 correspond respectively
with Articles 62 and 63, which are cross-referred to in Article
42(5)(f) of the Directive.
Art. 42, pt | 6. on changes in and termination of Art. Art. 53(f)(i) CONFORM
\(/Sc)),rldni Lr' framework contract: an(:])e()l() IO Io f) on changes in and termination of
g () if agreed, information that the framework contract: . _ . . .
& pt (a) avment service user will be deemed to DL Article 55, which is cross-referred to in Article 53(f)(i) of Annex
pay 317/2009 | i) if agreed, information that the payment | Ito DL 317/2009 corresponds with Article 44, which is cross-

have accepted changes in the conditions in
accordance with Article 44, unless he
notifies the payment service provider that
he does not accept them before the date of
their proposed date of entry into force;

service user will be deemed to have
accepted changes in the conditions in
accordance with Article 55, unless he
notifies the payment service provider that
he does not accept them before the date of
their proposed date of entry into force;

referred to in Article 42(6)(a) of the Directive.

The transposition of Article 42(6)(a) in Article 53(f)(i) of Annex
1to DL 317/2009 is almost literal. The only difference is the use
of the word “denutncia” instead of “resolugao”, as stated in the

Portuguese version of the Directive.

As mentioned in the conclusions, «resolucdo» and «denunciay
are two different types of termination of contracts.

The “denuncia” only happens for contracts of long term
operation which do not have a time limit (conventionally or
legally fixed), for their duration and which have been agreed to
be in force for an indefinite period.

The “resolucdo” is the termination of the contract with
retroactive effects by unilateral and binding declaration of one
of the parties. The “resolucdo” of the contract is done by only
one of the contractors. However, it is not freely done by that
party. It is a right that can only be performed when it has a legal
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or contractual basis.

Art. 42, pt | (b) the duration of the contract; and Art. Art. 53(f)(ii) CONFORM
(6)(b) Z3n(fn)é)l(l )I % ii) the duration of the contract; and
DL Article 53(f)(ii) of Annex I to DL 317/2009 literally transposes
317/2009 Article 42(6)(b) of the Directive.
Art. 42, pt | (¢) the right of the payment service Art. Art. 53(f)(iii) CONFORM
(6)(c) user to terminate the framework contract 93(f)(iii) of | ... . .
and any agreements relating to termination | Annex | to iggﬁ;ﬁ;{f?ﬁ:gﬁiﬁ é);z)ltrlll(e:(t)s;;\:tcznlzsz;to
in accordance with Article 44(1) and DL aereements relatine to termination in Y| Articles 55(3) and 56 which are cross-referred to in Article
Article 45; 317/2009 afcor dance with A%ticle 55(3) and Article 53(f)(iii) of Annex I to DL 317/2009 correspond with Article
56 44(1) and 45, which are cross-referred to in Article 42(6)(c) of
’ the Directive.
Article 55(3) of Annex I to DL 317/2009 corresponds merely to
the part of Article 44(1) of the Directive concerning the right to
terminate the framework contract.
Art. 42, pt | 7. on redress: Art. Art. 533(9)(i) CONFORM
(7). m_tr. (a) any contractual clause on the law 53(g) () of g) on redress:
wording applicable to the framework contract Annex | to
& pt (a) and/or the competent courts: and DL i) any contractual clause on the law Article 53(g)(i) of Annex Ito DL 317/2009 reflects the content
P ’ 317/2009 | applicable to the framework contract and in Article 42(7)(a) of the Directive.
the competent courts; and Portugal has chosen to include in the scope of Article 53(g)(i) of
Annex [ to DL 317/2009 the law applicable to the framework
contract and the competent courts.
Art. 42, pt | (b) the out-of-court complaint and Art. Art. 53(g)(ii) CONFORM
(7)(b) redress procedures available to the 93(g)(ii) of | .. :
payment service user in accordance with Annex | to HEOtBee d?ﬁg:ifﬁ;gg Izllliln;arrfe;idress
Articles 80 to 83. DL Service ser in accordance pi é; Articles 92 Article 53(g)(ii) of Annex I to DL 317/2009 literally transposes
317/2009 “ W Article 42(7)(b) of the Directive.

and 93.
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Articles 92 and 93, which are cross-referred to in Article
53(g)(ii) of Annex I to DL 317/2009 correspond with Articles 80
to 83, which are cross-referred to in Article 42(7)(b) of the
Directive.

Art. 43 Article 43 Art.54 of | Art. 54 CONFORM
Accessibility of information and Annex | to | Access to information and conditions
conditions of the framework contract DL In the course of the contractual

. . 317/2009 . . : Article 54 of Annex I to DL 317/2009 reflects the content in
At any time during the contractual relationship the payment service user shall . .
. . . . . Article 43 of the Directive.

relationship the payment service user shall have a right to receive, on request and at
have a right to receive, on request, the any time, the contractual terms of the Article 53, which is cross-referred to in Article 54 of Annex I to
contractual terms of the framework framework contract as well as the DL 317/2009, corresponds with Article 42, which is cross-
contract as well as the information and information and conditions specified in referred to in Article 43 of the Directive.
conditions specified in Article 42 on paper Article 53 on paper or on another durable
or on another durable medium. medium.

Art. 44(1), | Article 44 Art.55(1) | Art. 55(1) CONFORM

1 Changes in conditions of the framework | of Annex | | Changes in conditions

subpara. contract o DL 1 - Any changes in the framework contract . .

. 317/2009 ) . . Article 55(1) of Annex I to DL 317/2009 reflects the content in

1. Any changes in the framework contract as well as the information and conditions the first subparagraph of Article 44(1) of the Directive
as well as the information and conditions specified in Article 53, shall be proposed paragrap ’
specified in Article 42, shall be proposed by the payment service provider in the Articles 53 and 52, which are cross-referred to in Article 55(1)
by the payment service provider in the same way as provided for in Article 52 and | of Annex I to DL 317/2009, correspond with Articles 42 and
same way as provided for in Article 41(1) no later than two months before their 41(1), which are cross-referred to in Article 44(1) of the
and no later than two months before their proposed date of application. Directive.
proposed date of application.

Art. 44(1), | Where applicable in accordance with point | Art. 55(2) | Art. 55(2) and (3) CONFORM

2 (6)(3.) of Articl.e 42, the payment serviqe and (3) of 2 - Where applicable in accordance with

subpara. provider shall inform the payment service | Annex | to Article 53(f)(i), the payment service
user that he is to be deemed to have DL :der shall > p P t}}; 1 . Article 55(2) and (3) of Annex I to DL 317/2009 reflect the
accepted these changes if he does not 317/2009 | Provider shal IIorm the payment Sevice | o tent in the second subparagraph of Article 44(1) of the

notify the payment service provider that he
does not accept them before the proposed
date of their entry into force. In this case,
the payment service provider shall also
specify that the payment service user has

user that he is to be deemed to have
accepted these changes if he does not
notify the payment service provider that he
does not accept them before the proposed
date of their entry into force.

Directive.

Article 53(f)(i), which is cross-referred to in Article 55(2) of
Annex [ to DL 317/2009 corresponds with Article 42(6)(a),
which is cross-referred to in Article 44(1) of the Directive.
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the right to terminate the framework
contract immediately and without charge
before the date of the proposed application
of the changes.

3 - In the case referred to in the preceding
paragraph, the payment service provider
shall also specify that the payment service
user has the right to terminate the
framework contract, immediately and
without charge, before the date of the
proposed application of the changes.

Art. 44(2) | 2. Changes in the interest or exchange Art.55(4), | Art.55(4), (5) and (6) CONFORM
rates may be applied immediately and (5) and (6) 4 - Changes in the interest or exchange
without notice, provided that such a right of Annex | rates mav be applied immediately and
is agreed upon in the framework contract toDL . Y DE appiied y anc Article 55(4), (5) and (6) of Annex I to DL 317/2009 reflect the
without notice, provided that such a right . .
and that the changes are based on the 317/2009 is agreed upon’ in the framework contract content in Article 44(2) of the Directive.
gif?;e:ccsolggzset v(z/r1 t?g;;g%::gtés) (1‘(’;:?13 and that the changes are based on the Articles 53(c)(ii) and (iii) and 52, which are cross-referred in
(c). The payment service user shall be reference interest or exchange rates agreed | Article 55(4) and (5) of Annex I to DL 317/2009 correspond
P f;)rme dp o¥ anv chanee in the interest rate on in accordance with Article 53(c)(ii) and | respectively with Articles 42(3)(b) and (c) and 41(1), which are
ot any gem (iii). cross-referred to in Article 44(2) of the Directive.
at the earliest opportunity in the same way
as provided for in Article 41(1), unless the 5 - The payment service user shall be
parties have agreed on a specific frequency informed of any change in the interest rate
or manner in which the information is to at the earliest opportunity in the same way
be provided or made available. However, as provided for in Article 52, unless the
changes in interest or exchange rates parties have agreed on a specific frequency
which are more favourable to the payment or manner in which the information is to
service users, may be applied without be provided or made available.
notice. 6 - Changes in interest or exchange rates
which are more favourable to the payment
service users, may be applied without
notice.
Art. 44(3) | 3. Changes in the interest or exchange rate | Art. 55(7) | Art. 55(7) CONFORM
used in payment transactions shall be of Annex | 7 - Chanees in the interest or exchanee rate
implemented and calculated in a neutral to DL used in i ment transactions shall beg
manner that does not discriminate against | 317/2009 pay Article 55(7) of Annex Ito DL 317/2009 literally transposes

payment service users.

implemented and calculated in a neutral
manner that does not discriminate against
payment service users.

Article 44(3) of the Directive.
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Art. 45(1) | Article 45 Art.56(1) | Art. 56(1) CONFORM
Termination of Annex | | Termination
1. The payment service user may terminate to DL 1 - The payment service user may . .
: ; 317/2009 ) Article 56(1) of Annex Ito DL 317/2009 reflects the content in
the framework contract at any time, unless terminate the framework contract at any . S
. . . . Article 44(2) of the Directive.
the parties have agreed on a period of time, unless the parties have agreed on a
notice. Such a period may not exceed one period of notice. Such a period may not As mentioned above, there is a difference of terminology
month. exceed one month. between the Portuguese version of the Directive and the
Portuguese NIM. According to the characteristics of the
termination of contract set out in Article 45(1) of the Directive,
the use of “resolu¢@o” would seem more appropriate than the
use of “denuincia”. In fact, the “resolucao” is generally done by
unilateral declaration of only one of the parties, on a legal or
contractual basis.
Art. 45(2) | 2. Termination of a framework contract Art.56(3) | Art.56(3) CONFORM
concluded for a fixed period exceeding 12 | of Annex | [2 — Where the payment service user is a
months or for an indefinite period shallbe | to DL consumer or milc)r(})] enterorise. termination
free of charge for the payment service user | 317/2009 TPTISS, Article 56(3) of Annex I to DL 317/2009 excludes, through the
. of the framework contract shall always be ) .
after the expiry of 12 months. In all other reference to the previous paragraph (Article 56(3)) the cases
Lo free of charge.] . . .
cases charges for the termination shall be where the payment service user is a consumer or micro
appropriate and in line with costs. 3 - Except in the cases set out in the enterprise. In these cases, the termination of the framework
preceding paragraph, termination of a contract shall always be free of charge.
framework contract of 1ndeﬁn1te duratl.on Since Article 45(6) of the Directive states that the Member
or concluded for a fixed period exceeding . .
States may provide more favourable provisions for payment
12 months shall be free of charge for the . . .
. . service users, the above mentioned exclusion does not seem to
payment service user after the expiry of 12 jeopardise the conformity of the Portuguese legislation
months and in all other cases charges for Jeop Y & & )
the termination shall be appropriate and in
line with costs.
Art. 45(3) | 3. If agreed in the framework contract, the | Art.56(4) | Art. 56(4) CONFORM
payment service provider may terminate a | of Annex | 4 - If agreed in the framework contract, the
framework contract concluded for an toDL avment service provider may terminate a
indefinite period by giving at least two 317/2009 | P P Y Article 52, which is cross-referred to in Article 56(4) of Annex I

months' notice in the same way as
provided for in Article 41(1).

framework contract of indefinite duration
by giving at least two months' notice in the
same way as provided for in Article 52.

to DL 317/2009 corresponds with Article 41(1), which is cross-
referred to in Article 45(3) of the Directive.
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Art. 45(4) | 4. Charges for payment services levied on | Art. 56(6) | Art. 56(6) CONFORM
a regular bamg shall be payable by.the of Annex | 6 - Charges for payment services levied on
payment service user only proportionally to DL a reaular basis shall be pavable by the
up to the termination of the contract. If 317/2009 g . pays » Article 56(6) of Annex I to DL 317/2009 refers in a different

e payment service user only in proportion to . .
such charges are paid in advance, they . . manner to proportionality. In fact, it states that the charges shall
4 . the period which has elapsed up to the . . :

shall be reimbursed proportionally. o . be payable by the payment service user only in proportion to the

termination of the contract and if such . . N
- period which has elapsed up to the termination of the contract.
charges are paid in advance, they shall be . . .
. : . . Moreover, it states that those charges shall be reimbursed in

reimbursed in proportion to the period roportion to the period which has not yet elapsed
which has not yet elapsed. prop p Y psed.

Art. 45(5) | 5. The provisions of this Article are N/A N/A No provision stating that the Portuguese laws and regulations
without prejudice to the Member States' governing the rights of the parties to declare the framework
laws and regulations governing the rights contract unenforceable or void should be taken into
of the parties to declare the framework consideration within the application of the provision of Article
contract unenforceable or void. 45 of the Directive could be located.

The legislation concerning the rights of the parties to declare the
framework contracts unenforceable or void are included in the
general rules of the Portuguese civil law.

Article 45(5) of the Directive does not require implementation
into national legislation provided no provision contradicts the
requirement. Therefore, unless stated otherwise, the Portuguese
legislation conforms with Article 45(5) of the Directive. This
may be further clarified.

Art. 45(6) | 6. Member States may provide more Art.56(2) | Art.56(2) CONFORM
lt;z;\é(r):rable provisions for payment service f[); /SIEn ex | 2 — Where the payment service user is a

317/2009 CONSUMEr Of MICTO enterprise, termination | 1 45(6) of the Directive sets out an option which was

of the framework contract shall always be
free of charge.

adopted by Portugal through Article 56. This provision provides
in fact for additional, more favourable provisions for payment
service users which are consumers or micro-enterprises. These
may always terminate the framework contract free of charge.
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Art. 46 Article 46 Art. 57 of | Art. 57 CONFORM
I the case of an individual avment 317/2009 | INdividual payment transactions Although the structure of Article 57 of Annex I to DL 317/2009
. pay In the case of an individual payment differs from the one in Article 46 of the Directive, the content of
transaction under a framework contract . . S .
C L ) transaction under a framework contract the Directive provision is reflected properly in the Portuguese
initiated by the payer, a payment service S .
. , initiated by the payer, a payment service act.
provider shall, at the payer's request for . ’
. . . . provider shall, at the payer's request for
this specific payment transaction, provide . . ) .
O . . this specific payment transaction, provide
explicit information on the maximum the followine explicit information:
execution time and the charges payable by £Xp ’
the payer and, where applicable, a a) the maximum execution time of the
breakdown of the amounts of any charges. individual payment transaction;
b) charges to be borne by the payer and,
where applicable, a breakdown of their
amounts.
Art. 47(1), | Article 47 Introducto | Introductory wording of Art. 58(1) CONFORM
intr. Information for the payer on individual | ry Information for the payer on individual
wording payment transactions wording of | payment transactions
.and pt(1), 1. After the amount of an individual Art. 58(1) 1 - After the amount of an individual The introductory wording of /.\rtlcle'58(1) of Annex I to bL
intr. S . of Annex | N . 317/2009 reflects the content in the introductory wording of
. payment transaction is debited from the payment transaction is debited from the X S
wording ) toDL , Article 47(1) of the Directive.
payer's account or, where the payer does 317/2009 payer's account or, where the payer does
not use a payment account, after the not use a payment account, after the Article 52, which is cross-referred to in the introductory wording
receipt of the payment order, the payer's receipt of the payment order, the payer's of Article 58(1) of Annex I to DL 317/2009 corresponds with
payment service provider shall provide the payment service provider shall provide the | Article 41(1), which is cross-referred to in the introductory
payer without undue delay in the same payer, immediately, save where delay is wording of Article 47(1) of the Directive.
way as lalq down in Article 41 (1) with the J.ustlﬁ.ed, and in .the same way as laid down Moreover, although the introductory wording of Article 47(1) of
following information: in Article 52, with the following Y , . .
information: the Dlrecqve refers that the payer’s payment service provider
: shall provide the payer without undue delay, the introductory
wording of Article 58(1) of Annex I to DL 317/2009 states that
that should be done immediately, save where delay is justified.
However, the meaning of the provisions seems to be the same.
Art. 47pt | (a) a reference enabling the payer to Art. Art. 58(1)(a) CONFORM

(1)(a)

identify each payment transaction and,

58(1)(a) of

a) a reference enabling the payer to
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where appropriate, information relating to
the payee;

Annex | to
DL

identify each payment transaction and,
where appropriate, information relating to

Article 58(1)(a) of Annex I to DL 317/20009 literally transposes

317/2009 | the payee; Atticle 47(1)(a) of the Directive.
Art. 47pt | (b) the amount of the payment Art. Art. 58(1)(b) CONFORM
(1)(b) transetctlon in the currency in W'hlch thg 58(1)(b) of b) the amount of the payment transaction
payer's payment account is debited or in Annex | to in the currency in which the paver's
the currency used for the payment order; DL payment accoznt s debited oP; 1}1/1 the Article 58(1)(b) of Annex I to DL 317/2009 literally transposes
317/2009 currency used for the payment order: Article 47(1)(b) of the Directive.
Art. (c) the amount of any charges for the | Art. Art. 58(1)(c) CONFORM
47(1)(c) payment transaction and, where applicable, | 58(1)(c) of
a breakdown thereof, or the interest Annex | to ¢) the amount of any charges for the .
payment transaction and, where applicable, . . . .
payable by the payer; DL a breakdown thereof. or the interest As mentioned in the conclusions, regarding the word
317/2009 avable by the pa er" “breakdown”, although Annex I to DL 317/2009 uses the term
pay y the payer, “discrimina¢do” instead of using “reparti¢do”, as set out in the
Portuguese version of the Directive, the meaning of both words
seem to be equivalent and therefore do not jeopardise the
transposition of the Directive.
Art. (d) where applicable, the exchange Art. Art. 58(1)(d) CONFORM
47(1)(d) rate used in the payment transaction by the | 58(1)(d) of .
payer's payment service provider, and the | Annex | to 1(2 ;hiflrfhipp;lcrizlf{ Eii:;:ctlil gillgbe r;;tz
amount of the payment transaction after DL payer's payrlil e}rll t service provider yan d the Article 58(1)(d) of Annex I to DL 317/2009 literally transposes
that currency conversion; and 317/2009 amount of the payment transaction after Article 47(1)(d) of the Directive.
that currency conversion; and
Art. (e) the debit value date or the date of | Art. Art. 58(1)(e) CONFORM
47(1)(e) receipt of the payment order. i8n(|113§(;)| ?fo e) the debit value date or the date of
DL receipt of the payment order. Article 58(1)(e) of Annex I to DL 317/2009 literally transposes
317/2009 Article 47(1)(e) of the Directive.
Art.47(2) | 2. A framework contract may include a Art.58(2) | Art.58(2) CONFORM
condition that the information referred to of Annex | 7 - A framework contract may include a
in paragraph 1 is to be provided or made to DL Y

condition that the information referred to
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available periodically at least once a month | 317/2009 in the preceding paragraph is to be Article 58(2) of Annex Ito DL 317/2009 literally transposes
and in an agreed manner which allows the provided or made available periodically at | Article 47(2) of the Directive.
payer to store and reproduce information least once a month and in an agreed
unchanged. manner which allows the payer to store
and reproduce information unchanged.
Art. 47(3) | 3. However, Member States may require Art.58(3) | Art.58(3) CONFORM
payment service providers to provide of Annex | 3 - A framework contract shall include a
information on paper once a month free of | to DL condition that. at the pavment service
charge. 317/2009 , ’ pay . Article 47(3) of the Directive sets out an option. Portugal seems
user’s express request, the payment service . . .
. . . to have chosen to apply this option through Article 58(3) of
provider shall be obliged to provide the A
: . . nnex I to DL 317/2009.
information referred to in paragraph 1 on
paper once a month free of charge.
Art. 48(1), | Article 48 Introducto | Introductory wording of Art. 59(1) CONFORM
intr. Information for the payee on individual | ry Information for the payee on individual
wording payment transactions wording of | payment transactions
1. After the execution of an individual Art. 53(1) 1 - After the execution of an individual The 1ntrodgct0ry wording 0fArt191e >9(1) of Anne{( I'to DL .
- \ of Annex | . ) 317/20009 literally transposes the introductory wording of Article
payment transaction, the payee's payment payment transaction, the payee's payment . .
. . . toDL . . . 48(1) of the Directive.
service provider shall provide the payee 317/2009 service provider shall provide the payee
without undue delay in the same way as without undue delay in the same way as Article 52, which is cross-referred to in the introductory wording
laid down in Article 41 (1) with the laid down in Article 52 with the following | of Article 59(1) of Annex Ito DL 317/2009 corresponds with
following information: information: Article 41(1), which is cross-referred to in the introductory
wording of Article 48(1) of the Directive.
Art. (a) the reference enabling the payee to | Art. Art. 59(1)(a) CONFORM
48(1)(a) identify the payment transaction and, 99(1)(a) of ) the reference enabling the payee o
where appropriate, the payer, and any Annex | to identify the pavment transaction and
information transferred with the payment DL y the pay ’ Article 59(1)(a) of Annex I to DL 317/20009 literally transposes
S where appropriate, the payer, and any . .
transaction; 317/2009 ) . . Article 48(1)(a) of the Directive.
information transferred with the payment
transaction;
Art. (b) the amount of the payment Art. Art. 59(1)(b) CONFORM
48(1)(b) transa'ctlon in the currency in whlch.the 99(1)(b) of b) the amount of the payment transaction
payee's payment account is credited; Annex | to in the currency in which the pavee's
DL Y pay Article 59(1)(b) of Annex I to DL 317/20009 literally transposes
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317/2009 | payment account is credited, Article 48(1)(b) of the Directive.
Art. (c) the amount of any charges for the | Art. Art. 59(1)(c) CONFORM
48(1)(c) payment transaction and, where applicable, | 59(1)(c) of
a breakdown thereof, or the interest Annex | to C?Eg&?g;ﬁg;é??g:ﬁgrie }?ef(;rathelicable
payable by the payee; DL pay > PP > | Article 59(1)(c) of Annex I to DL 317/2009 reflects the content
a breakdown thereof, or the interest : ) .
317/2009 _ in Article 48(1)(c) of the Directive.
payable by the payee;
Art. (d where applicable, the exchange Art. Art. 59(1)(d) CONFORM
48(1)(d) rate used in the payment transaction by the | 59(1)(d) of .
payee's payment service provider, and the | Annex | to Sthiirfhip p ;C;lzl;t’ :ii::gt}il gillgbe rtaﬁz
amount of the payment transaction before DL , pay . on by Article 59(1)(d) of Annex I to DL 317/2009 literally transposes
. payee's payment service provider, and the . S
that currency conversion; and 317/2009 - Article 48(1)(d) of the Directive.
amount of the payment transaction before
that currency conversion; and
Art. (e) the credit value date. Art. Art. 59(1)(e) CONFORM
48(1)(e) 5Agn(r1123()?)| (’zfo e) the credit value date.
DL Article 59(1)(e) of Annex I to DL 317/2009 literally transposes
317/2009 Article 48(1)(e) of the Directive.
Art. 48(2) | 2. A framework contract may include a Art.59(2) | Art.59(2) CONFORM
condition that the information referred to of Annex | .
) . ) 2 - A framework contract may include a
in paragraph 1 is to be provided or made o DL condition that the information referred to
available periodically at least once a month | 317/2009 i paraeranh 1 is to be brovided or made Article 59(2) of Annex I to DL 317/20009 literally transposes
and in an agreed manner which allows the paragraph 1 18 P Article 48(2) of the Directive.
ayee to store and reproduce information avall.able periodically at leas.t once a month
ﬁnzhan od and in an agreed manner which allows the
gec payee to store and reproduce information
unchanged.
Art. 48(3) | 3. However, Member States may require Art.59(3) | Art.59(3) CONFORM
payment service providers to provide of Annex | i .
information on paper once a month free of | to DL ionﬁitfirc?;ntiv;tor;(t f}?:tr:a S:r?tl lsg:zligge a
charge. 317/2009 ’ paym Article 48(3) of the Directive sets out an option. Portugal has

user’s express request, the payment service
provider shall provide the information
referred to in paragraph 1 on paper once a

chosen to apply this option through Article 59(3) of Annex I to
DL 317/2009.
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month free of charge.

Art. 49(1) CHAPTER 4 Art.60(1) | Art.60(1) CONFORM
Common provisions of Annex | | Currency and currency conversion
. toDL .
Article 49 1 - Payments shall be made in the currency . .
. 317/2009 ) Article 60(1) of Annex Ito DL 317/2009 literally transposes
Currency and currency conversion agreed between the parties. Article 49(1) of the Directive.
1. Payments shall be made in the currency
agreed between the parties.
Art. 49(2), | 2. Where a currency conversion service is | Art. 60(2) | Art. 60(2) CONFORM
18t offered prior to the initiation of the of Annex | . ..
. 2 - Where a currency conversion service is
subpara. payment transaction and where that toDL offered prior to the initiation of the
currency conversion service is offered at 317/2009 N men? transaction throueh an automatic Although the structure of Article 60(2) of Annex I to DL
the point of sale or by the payee, the party bay . & 317/2009 differs from the one in Article 49(2) of the Directive,
) . . payment terminal or by the payee, the S L .
offering the currency conversion service to . . the Directive provision is properly reflected in the Portuguese
) party offering the currency conversion
the payer shall disclose to the payer all . . act.
charges as well as the exchange rate to be service to Fhe payer shall provide the . L
. following information: Where Article 49(2) of the Directive refers to the currency
used for converting the payment . e offered at the oint of the sale. Article 60(2
transaction a) the charges to be borne by the payer: conversion service offered at the point of the sale, Artic e 2)
’ ’ of Annex I to DL 317/2009 refers to the currency conversion
b) the exchange rate to be used for service offered through an automatic payment terminal.
converting the payment transaction. Therefore, Article 60(2) seems to be more specific or even more
restrictive than the Directive provision.
Art. 49(2), | The payer shall agree to the currency Art. 60 of | Art.60 CONFORM
nd conversion service on that basis. Annex | to | Currency and currency conversion
subpara. DL .
317/2009 I - Payments shall be made in the currency Article 60 of Annex I to DL 317/2009 reflects the spirit of the

agreed between the parties.

2 - Where a currency conversion service is
offered prior to the initiation of the
payment transaction through an automatic
payment terminal or by the payee, the
party offering the currency conversion
service to the payer shall provide the
following information:

provision of the Directive.
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a) the charges to be borne by the payer;

b) the exchange rate to be used for
converting

Art.50(1) | Article 50 Art. 61(1) | Art. 61(1) CONFORM

Information on additional charges or of Annex | | Information on additional charges or

reductions toDL reductions

1. Where, for the use of a given payment 317/2009 1 - Where, for the use of a given payment A“?Cle 61(1) ofAnne>'< I to DL 317/2009 literally transposes

. . Atrticle 50(1) of the Directive.

instrument, the payee requests a charge or instrument, the payee requests a charge or

offers a reduction, the payee shall inform offers a reduction, the payee shall inform

the payer thereof prior to the initiation of the payer thereof prior to the initiation of

the payment transaction. the payment transaction.
Art.50(2) | 2. Where, for the use of a given payment Art.61(2) | Art.61(2) CONFORM

instrument, a payment service provider or | of Annex | i .

a third party requests a charge, he shall toDL i2ns tXﬁf&fﬁi f;)r ;hggtzzsv%ézeigji};lfflgr

inform the payment service user thereof 317/2009 . » 4 pay P ’ Article 61(2) of Annex Ito DL 317/2009 literally transposes

. T a third party, requests a charge, he shall . o
prior to the initiation of the payment . . Article 50(2) of the Directive.
. inform the payment service user thereof
transaction. . L
prior to the initiation of the payment
transaction.
Art. 51(1) TITLE IV Art.62(2) | Art. 62(2) CONFORM
RIGHTS AND OBLIGATIONS IN of Annex | | Scope
RELATION TO THE PROVISION o DL 2 - Where the payment service user is not a
AND USE OF PAYMENT SERVICES | 317/2009 pay Article 62(2) of Annex I to DL 317/2009 reflects the content in

CHAPTER 1
Common provisions

Article 51
Scope

1. Where the payment service user is not a
consumer, the parties may agree that
Article 52(1), Article 54(3), and Articles
59, 61, 62, 63, 66 and 75 shall not apply in
whole or in part. The parties may also
agree on a time period different from that

consumer, the parties may exclude, in
whole or in part, the application of Article
63(3), Article 65(3) and Articles 70, 72,
73, 74 and 86 and also agree on a time
period different from that laid down in
Article 69.

Article 51(1) of the Directive.

Articles 63(3), 65(3), 70, 72, 73, 74, 86 and 69, which are cross-
referred to in Article 62(2) of Annex I to DL 317/2009
correspond respectively with Articles 52(1), 54(3), 59, 61, 62,
63, 66, 75 and 58, which are cross-referred to in Article 51(1) of
the Directive.
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laid down in Article 58.

Art. 51(2) | 2. Member States may provide that Article | N/A N/A Article 51(2) of the Directive sets out an option. Owing to this
83 does not apply where the payment option, Portugal has not chosen to apply the Directive provision.
service user is not a consumer.

Art.51(3) | 3. Member States may provide that Art.62(1) | Art.62(1) CONFORM
provisions in this Title are applied to micro | of Annex | I - The provisions in this Chapter shall
enterprises in the same way as to o DL apply to micro enterprises in the same wa
consumers. 317/2009 alsjlzoyconsumers i Y| Article 51(3) of the Directive sets out an option. Therefore, the

’ Portuguese legislation has chosen to adopt that option, through
Article 62(1) of Annex I to DL 317/2009.
The Chapter to which Article 62(1) of Annex Ito DL 317/2009
is referring is named “Rights and obligations in relation to the
provision and use of payment services”. Therefore, Article 62(1)
of Annex I to DL 317/2009 reflects the content in Article 51(2)
of the Directive.

Art.51(4) | 4. This Directive shall be without Art.62(3) | Art. 62(3) and (4) CONFORM
prejudice to national measures and (4) of TR .
implementing Directive 87/102/EEC. This | Annex | to | refl}éliscecﬁ)afﬁzr Srlz)ilils?fgg)g}e‘g;‘;e Law
Directive shall also be without prejudice to | DL pNoJ 133/2009 o f% June Article 62(3) and (4) of Annex I to DL 317/2009 reflect the
other relevant Community or national 317/2009 ‘ content in Article 51(4) of the Directive.
1eg1slgt10n regardlng conditions for 4- Other' leglsla‘qon concerning conditions Decree Law No 133/2009, which is cross-referred to in Article
granting credit to consumers not for granting credit to consumers shall be S

> e . . - ) . 62(3) of Annex Ito DL 317/2009, transposes Directive
harmonised by this Directive that are in applicable in so far as it contains . S S
conformity with Community law provisions not laid down in this Chapter 2008/48/EC into the Portuguese leglsla‘gon. Directive
’ ’ 2008/48/EC is an amendment of Directive 87/102/EEC.

Art. 52(1) | Article 52 Art. 63(3), | Art.63(3), (4) and (5) CONFORM
Charges applicable (4) and (5) | Charges applicable
1. The payment service provider may not of Annex | 3 - The payment service provider may not .
cﬁar e the payment service user for o DL charge the payment service user for Although the structure of Article 63 of Annex I to DL 317/2009

& payr 317/2009 g pay differs to that of Article 52 of the Directive, the Portuguese act

fulfilment of its information obligations or
corrective and preventive measures under
this Title, unless otherwise specified in
Articles 65(1), 66(5) and 74(2). Those

fulfilment of its information obligations or
corrective and preventive measures under
this Chapter.

4 — Without prejudice to the provisions of

reflects properly the Directive provision.

Articles 76(2), 77(5) and 85(3) which are cross-referred to in
Article 63(4) of Annex I to DL 317/2009 correspond
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charges shall be agreed between the
payment service user and the payment
service provider and shall be appropriate
and in line with the payment service
provider's actual costs.

the preceding paragraph, the payment
service user and provider may agree to the
levying of charges in the following
situations:

a) notification of justified refusal to
execute a payment order, in accordance
with Article 76(2);

b) revocation of a payment order, in
accordance with Article 77(5);

¢) recovery of funds, in accordance with
Article 85(3).

5 — In the cases provided for in the
preceding paragraph, the charges shall be
appropriate and in line with the payment
service provider's actual costs.

respectively with Articles 65(1), 66(5) and 74(2), which are
cross-referred to in Article 52(1) of the Directive.

Art.52(2) | 2. Where a payment transaction does not Art. Art. 63(1) and (2) CONFORM
involve any currency conversion, Member | 63(1)and |- Th
) - The payee and the payer may be
States shall require that the payee pays the | (2) of required only to pav the charees levied b
charges levied by his payment service Annex | to hq' yt pay . dg y Although the structure of Article 63 of Annex I to DL 317/2009
provider, and the payer pays the charges DL their payment service provider. differs from the one in Article 52 of the Directive, the content in
levied by his payment service provider. 317/2009 2 - Where a payment transaction involves | Article 52(2) is properly reflected in Article 63(1) and (2).
carrying out a currency conversion, the
payer and the payee may agree to an
allocation of charges other than that set out
in the preceding paragraph.
Art.52(3) | 3. The payment service provider shall not | Art. 63(6) | Art. 63(6) CONFORM
prevent the payee from requgsting from the | of Annex | 6 - With respect to the use of a given
payer a charge or from offering him a to DL . .
reduction for the use of a given payment 317/2009 payment instrument, the payment service Although the structure of Article 63(6) of Annex I to DL

instrument. However, Member States may
forbid or limit the right to request charges
taking into account the need to encourage
competition and promote the use of

provider shall not prevent the payee from:
a) offering a reduction for its use; or,

b) requesting a charge for its use, except
where the payee requires the payer to use a

317/2009 differs from the one in Article 52(3) of the Directive,

the content of this provision is properly reflected in the
Portuguese act.

The last sentence of Article 52(3) sets out an option. Portugal
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efficient payment instruments.

specific payment instrument or where
there exists legislation which limits that
right so as to encourage competition or
promote the use of efficient payment
instruments.

has adopted that option through Article 63(6)(b).

Art. 53(1), | Article 53 Introducto | Introductory wording of Art. 64(1) CONFORM
intr. Derogation for low value payment ry Derogation for low value payment
wording instruments and electronic money wording of | instruments and electronic money
1. In the case of payment instruments Art. 64(1) 1 - In the case of payment instruments The introductory wording of Artlcle.64(1) of Annex I o DL
. . of Annex | ; . 317/2009 reflects the content in the introductory wording of
which according to the framework which according to the framework X -
N toDL R Article 53(1) of the Directive.
contract, solely concern individual 317/2009 contract, solely concern individual
payment transactions not exceeding EUR payment transactions not exceeding EUR
30 or which either have a spending limit of 30, which either have a spending limit of
EUR 150 or store funds which do not EUR 150 or which allow the storing of
exceed EUR 150 at any time payment funds which do not exceed EUR 150 under
service providers may agree with their any circumstances, payment service
payment service users that: providers may agree with their payment
service users that:
Art. (a) Article 56(1)(b) and Article Art. Art. 64(1)(a) CONFORM
53(1)(a) 57(1)(c) and (d) as well as Article 61(4) 64(1)(a) of 2) Article 67(1)(b), Article 68(1)(c) and (¢)
and (5) do not apply if the payment Annex | to and Article 72(4) and (5) do not apply if
instrument does not allow its blocking or DL ; PPIY 17 Article 64(1)(a) of Annex I to DL 317/20009 literally transposes
. . ) the payment instrument does not allow its . .
prevention of its further use; 317/2009 ; . . ] Article 53(1)(a) of the Directive.
blocking or prevention of its further use;
Atrticles 67(1)(b), 68(1)(c) and (e), 72(4) and (5), which are
cross-referred to in Article 64(1)(a) of Annex I to DL 317/2009
correspond respectively with Articles 56(1)(b), 57(1)(c) and (d)
and 61(4) and (5), which are cross-referred to in Article 53(1)(a)
of the Directive.
Art. (b) Articles 59, 60 and Article 61(1) Art. Art. 64(1)(b) CONFORM
53(1)(b) ?md (2) do not apply if the payment 64(1)(b) of b) Articles 70 and 71 and Article 72(1) and
instrument is used anonymously or the Annex | to (2) do not apply if the payment instrument
payment service provider is not in a DL : dan r?pn? ) Fr) ti avment Article 64(1)(b) of Annex I to DL 317/2009 literally transposes
position for other reasons which are 317/2009 S usec anonymousty of the payine Article 53(1)(b) of the Directive.

intrinsic to the payment instrument to

service provider is not in a position for
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prove that a payment transaction was
authorised;

other reasons which are intrinsic to the
payment instrument to prove that a
payment transaction was authorised;

Articles 70, 71 and 72(1) and (2), which are cross-referred to in
Article 64(1)(b) of Annex I to DL 317/2009 correspond
respectively with Articles 59, 60, 61(1) and (2), which are cross-
referred to in Article 53(1)(b) of the Directive.

Art. (c) by way of derogation from Article | Art. Art. 64(1)(c) CONFORM
53(1)(c) 65(1), the payment service provider is not 64(1)(c) of ¢) by way of derogation from Article 76(2)
required to notify the payment service user | Annex | to and (4), the payment service provider is
of the refusal of a payment order, if the DL » 1 Paymel P . Article 64(1)(c) of Annex I to DL 317/20009 literally transposes
L not required to notify the payment service . .
nonexecution is apparent from the context; | 317/2009 : Article 53(1)(c) of the Directive.
user of the refusal of a payment order, if
the non-execution is apparent from the Article 76(2) and (4), which is cross-referred to in Article
context; 64(1)(c) of Annex I to DL 317/2009 corresponds with Article
65(1), which is cross-referred to in Article 53(1)(c) of the
Directive.
Art. (d) by way of derogation from Article | Art. Art. 64(1)(d) CONFORM
53(1)(d) 66, the payer may not revoke the payment | 64(1)(d) of d) by way of derogation from Article 77,
order after transmitting the payment order | Annex | to the paver mav not revoke the bavment
or giving his consent to execute the DL pay y notre pay Article 64(1)(d) of Annex I to DL 317/2009 literally transposes
. ] order after transmitting the payment order . N
payment transaction to the payee; 317/2009 L. . Article 53(1)(d) of the Directive.
or giving his consent to execute the
payment transaction to the payee; Article 77, which is cross-referred to in Article 64(1)(d) of
Annex [ to DL 317/2009 corresponds with Article 66, which is
cross-referred to in Article 53(1)(d) of the Directive.
Art. (e) by way of derogation from Art. Art. 64(1)(e) CONFORM
53(1)(e) aAprIt:l(;les 69 and 70, other execution periods 6A4n(r1]33()?)| (;fo ¢) by way of derogation from Articles 80
DL and 81, other execution periods apply. Article 64(1)(e) of Annex I to DL 317/2009 literally transposes
317/2009 Article 53(1)(e) of the Directive.
Articles 80 and 81, which are cross-referred to in Article
64(1)(e) of Annex I to DL 317/2009 corresponds with Articles
69 and 70, which are cross-referred to in Article 53(1)(e) of the
Directive.
Art.53(2) | 2. For national payment transactions, N/A N/A Article 53(2) of the Directive sets out an option. Owing to this

Member States or their competent

option, Portugal has chosen not to apply the Directive provision.
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authorities may reduce or double the
amounts referred to in paragraph 1. They
may increase them for prepaid payment

instruments up to EUR 500.
Art. 53(3) | 3. Articles 60 and 61 shall apply also to Art.64(2) | Art.64(2) (Annex | to DL 317/2009) PARTIALLY CONFORM
electronic money within the meaning of of Annex | .
. . 2 — Article 71 and 72 shall apply also to
Article 1(3)(b) of Dlrec'nve 2000/46/]5(.:’ toDL electronic money within the meaning of S . .
except where the payer's payment service | 317/2009 Article 4(1) of Decree Law 42/2002 of 2 DL 42/2002, which is cross-referred to in Article 64(2) of
provider does not have the ability to freeze | and Art. March Annex | to DL 317/2009 transposed into the national legislation,
the payment account or block the payment | 4(1) of DL ’ amongst other Directives, Directive 2000/46/EC and lays down
instrument. Member States may limit that | 42/2002 the legal basis of the electronic money institutions. Article 4(1)
derogation to payment accounts or Art. 4(1) (DL 42/2002) of that Decree Law corresponds with Article 1(3)(b) of Directive
payment instruments of a certain value. N ; . 2000/46/EC.
otion of electronic money
1 - *electronic monev’ shall mean However, the exception set out in Article 53(3) of the Directive,
monetary value as rey resented by a claim wherein the payer's payment service provider does not have the
on the i?s]uer which iIs) ) y ability to freeze the payment account or block the payment
) instrument, is not mentioned in Article 64 of Annex I to DL
a) stored on an electronic device; 317/20009.
b) issued on receipt of funds The last part of Article 53(3) of the Directive sets out an option.
¢) accepted as means of payment by Owing to this option, Portugal has chosen not to adopt it.
undertakings other than the issuer.
Art. 54(1) CHAPTER 2 Art.65(1) | Art. 65(1) and (2) CONFORM
Authorisation of payment transactions | and (2) of | Consent and withdrawal of consent
. Annex | to : .
Article 54 1 - A payment transaction or a series of .
. DL ST . Although the structure of Article 65(1) and (2) of Annex I to DL
Consent and withdrawal of consent 317/2009 payment transactions is considered to be 317/2009 differs from the one in Article 54(1) of the Directive,

1. Member States shall ensure that a
payment transaction is considered to be
authorised only if the payer has given
consent to execute the payment
transaction. A payment transaction may be
authorised by the payer prior to or, if
agreed between the payer and his payment
service provider, after the execution of the

authorised only if the payer consents to its
execution.

2 — Consent shall be given prior to
execution of the transaction, unless agreed
between the payer and his payment service
provider that it shall be given
subsequently.

the content of this provision is reflected properly in the
Portuguese act.

Article 65(1) includes in the provision also a series of payment
transactions, while Article 54 (1) of the Directive refers merely
to a payment transaction.
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payment transaction.

Art. 54(2) | 2. Consent to execute a payment Art.65(3) | Art.65(3) PARTIALLY CONFORM
transaction or a series pf payment of Annex | 3 _ The consent referred to in the
transactions shall be given in the form toDL recedine paracranhs shall be given in the
agreed between the payer and his payment | 317/2009 b & paragrap £ . Article 65(3) of Annex Ito DL 317/2009 refers to cases of non-
. ) form agreed between the payer and his . . . .
service provider. . . . compliance with the form agreed, while Article 54(2) of the
payment service provider and in the case L S
. . Directive refers to cases of absence of the consent, which is not
In the absence of such consent, a payment of non-compliance with the form agreed, a . .
. . . . equivalent. Therefore, Article 65(3) of Annex Ito DL 317/2009
transaction shall be considered to be payment transaction shall be considered to | . . ) L
. . is partially conformed to Article 54(2) of the Directive.
unauthorised. be unauthorised.
Art. 54(3) | 3. Consent may be withdrawn by the payer | Art. 65(4) | Art.65(4) and (5) CONFORM
at any time, but nlo.later than the? point in and (5) of 4 - Consent may be withdrawn by the
time of irrevocability under Article 66. Annex | to aver at anv time. but no later than the
Consent to execute a series of payment DL po}i/n tin tinzle of i;revocabili tv under Although the structure of Article 65(4) and (5) of Annex I to DL
transactions may also be withdrawn with 317/2009 I/lrticle 77 Y 317/2009 differs from the one in Article 54(3) of the Directive,
the effect that any future payment ’ the Portuguese act reflects properly the Directive provision.
transacthn is to be considered as 5- Congent to execute a series of payment Article 77, which is cross-referred to in Article 65(4) of Annex I
unauthorised. transactions may also be withdrawn with . . S
to DL 317/2009 corresponds with Article 66, which is cross-
the effect that any future payment . . e
. . referred to in Article 54(3) of the Directive.
transaction is to be considered as
unauthorised.
Art.54(4) | 4. The procedure for giving consent shall Art.65(6) | Art.65(6) CONFORM
be agreed between the? payer and the of Annex | 6 - The procedures for giving and
payment service provider. o DL withdrawing consent shall be agreed
317/2009 between th eg aver and the ba n%en t service Article 65(6) of Annex Ito DL 317/2009 reflects the
orovider pay pay requirements of Article 54(4) of the Directive.
Article 65(6) of Annex I to DL 317/2009 additionally states that
the procedure for withdrawing consent is also agreed between
the payer and the payment service provider.
Art. 55(1) | Article 55 Art. 66(1) | Art. 66(1) CONFORM
Limits of the use of the payment of Annex | | Limits of the use of the payment
instrument toDL instrument
317/2009 Article 66(1) of Annex Ito DL 317/2009 literally transposes

1. In cases where a specific payment

1 - In cases where a specific payment
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instrument is used for the purposes of
giving consent, the payer and his payment
service provider may agree on spending
limits for payment transactions executed
through that payment instrument.

instrument is used for the purposes of
giving consent, the payer and his payment
service provider may agree on spending
limits for payment transactions executed
through that payment instrument.

Article 55(1) of the Directive.

Art.55(2) | 2.Ifagreed in the framework contract, the | Art. 66(2) | Art. 66(2) CONFORM
payment service provider may reserve the | of Annex | 2 - By means of an express condition in
right to block the payment instrument for toDL the fr}ellmework con tracﬁ the pavment
objectively justified reasons related to the | 317/2009 service provider ma re’serv ep tli’:; Lot to Although the structure of Article 66(2) of Annex I to DL
security of the payment instrument, the p Y & 317/2009 differs from the one in Article 55(2) of the Directive,
L . block the payment instrument for SN .
suspicion of unauthorised or fraudulent use L A ) the Portuguese act reflects properly the Directive provision.
of the payment instrument or, in the case objectively justified reasons related to: . . .
. o) o . . | Article 66(2) of Annex I to DL 317/2009 requires that the right
of a payment instrument with a credit line, a) the security of the payment instrument; .
S . . to block the payment instrument shall be stated by means of an
a significantly increased risk that the payer h . ¢ hori on in the fi K hil ol )
may be unabie to fulfil his liability to pay b) the suspicion of unaut orlse.d or express condltlon in the framework contract, whi e Article 55(2)
’ fraudulent use of the payment instrument; | merely mentions that that reserve shall be agreed in the
or framework contract. Therefore, Article 66(2) seems to be more
¢) a significantly increased risk that the stringent when referring to an express condition.
payer may be unable to fulfil his liability
to pay, in the case of a payment instrument
with an associated credit line.
Art.55(3) | 3. In such cases the payment service Art.66(3) | Art.66(3) CONFORM
provider shall inform the payer of the of Annex | i . .
blocking of the payment instrument and toDL 3ar;n::ehcilslzs r:fer:rizenc: Z(;;\I,lig;e f;icizging
the reasons for it in an agreed manner, 317/2009 Is.)halfginFor’rlq thg }; er of the bloI():kin of Article 66(3) of Annex I to DL 317/2009 reflects the content in
where possible, before the payment ;e pay & Article 55(3) of the Directive.
instrument is blocked and at the latest '.[h.e payment instrument and the reasons for
immediately thereafter, unless giving such it in an agreed manne, where p.oss1ble,
information would compromise before the payment 1n§tmment is blocked
objectively justified security reasons or is Siﬂaet sgheiilzli;eStSﬁ? fﬁjﬁizgxr@fﬁg
prohibited by other relevant Community or EIVINg such 1 o .
national legislation compromise objectively justified security
’ reasons or is prohibited by other relevant
legislation.
Art.55(4) | 4. The payment service provider shall Art.66(4) | Art.66(4) CONFORM
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unblock the payment instrument or replace | of Annex | | 4 - Once the reasons for blocking no
it with a new payment instrument once the | to DL longer exist, the payment service provider Article 66(4) of Annex I to DL 317/2009 reflects the content in
reasons for blocking no longer exist. 317/2009 shall unblock the payment instrument or . L
o Article 55(4) of the Directive.
replace it with a new one.
Art. 56(1), | Article 56 Introducto | Introductory wording of Art. 67(1) CONFORM
intr. Obligations of the payment service user | ry Obligations of the payment service user
wording in relation to payment instruments wording of | in relation to payment instruments
1. The payment service user entitled to use Art.67(1) 1 - The payment service user entitled to The 1ntrodgct0ry wording of Artllee 67(1) of Anne)f I'to DL .
. of Annex | . 317/2009 literally transposes the introductory wording of Article
a payment instrument shall have the to DL use a payment instrument shall have the 56(1) of the Directive
following obligations: 317/2009 following obligations: ’
Art. (a) to use the payment instrument in Art. Art.67(1)(a) CONFORM
56(1)(a) accordance with the terms governing the. 67(1)(a) of ) to use the payment instrument in
issue and use of the payment instrument; Annex | to accordance with the terms eoverning the
and DL ‘ssue and use of the ba mergl ¢ instru n%ent' Article 67(1)(a) of Annex I to DL 317/2009 literally transposes
317/2009 and pay ’ Article 56(1)(a) of the Directive.
Art. (b) to notify the payment service Art. Art. 67(1)(b) CONFORM
56(1)(b) prov1der., or the entity specified by thg 67(1)(b) of b) to notify the payment service provider,
latter, without undue delay on becoming Annex | to or the entity specified by the latter. without
aware of loss, theft or misappropriation of | DL Y sp Y ’ Article 67(1)(b) of Annex I to DL 317/2009 literally transposes
the payment instrument or of its 317/2009 undue delay, on becoming aware of the Article 56(1)(b) of the Directive
nauthorised use loss, the theft or the misappropriation of ’
Hnat use. the payment instrument or of its
unauthorised use.
Art. 56(2) | 2. For the purposes of paragraph 1(a), the | Art.67(2) | Art. 67(2) CONFORM
payment service user shall, in partlcular, as | of Annex | 2 - For the purposes of point (a) of the
soon as he receives a payment instrument, | to DL recedine paraeranh. the bavment service
take all reasonable steps to keep its 317/2009 | P & paragraph, the paym Article 67(2) of Annex Ito DL 317/2009 literally transposes
ersonalised security features safe user shall, in particular, as soon as he Article 56(2) of the Directive
P ity featd ’ receives a payment instrument, take all ’
reasonable steps to keep its personalised
security features safe.
Art. 57(1), | Article 57 Introducto | Introductory wording of Art. 68(1) CONFORM
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intr. Obligations of the payment service ry Obligations of the payment service
wording Fnrsq[\:ludrﬁgrl]?srelatlon to payment \,Av?trdég(g1 ?f ipnrs(i\;lud;l(;[l][[lsrelatlon to payment The introductory wording of Article 68(1) of Annex I to DL
‘ 317/20009 literally transposes the introductory wording of Article
. e of Annex | . e .7
1. The payment service provider issuing a to DL 1 - The payment service provider issuing a | 57(1) of the Directive.
payment instrument shall have the 317/2009 payment instrument shall have the
following obligations: following obligations:
Art. (a) to make sure that the personalised | Art. Art. 68(1)(a) CONFORM
57(1)(a) security features of the payment 68(1)(a) of .
instrument are not accessible to parties Annex | to zzgﬁr?aIEZaﬁ;Z:}:)? ti?: p;rls;):rihsed
other than the payment service user DL ins tmrr}llent are ot accefsii)lle to parties Article 68(1)(a) of Annex I to DL 317/20009 literally transposes
entitled to use the payment instrument, 317/2009 other than the payment service uI; or Article 57(1)(a) of the Directive.
w1t};§u1‘§ tp reiu;hce torthe tOblil;giiti(\)?tsi oln ;}ée entitled to use the payment instrument, The preceding article referred to in Article 68(1)(a) of Annex I
payment SEIvIce uset set ou cle 2% without prejudice to the obligations on the | to DL 317/2009 corresponds to Article 67 of Annex I to DL
payment service user set out in the 317/2009 laying down the obligations of the payment service
preceding Article; user in relation to payment instruments.
Art. (b) to refrain from sending an Art. Art. 68(1)(b) CONFORM
57(1)(b) unsolicited payment instrument, except 68(1)(b) of b) to refrain from sending an unsolicited
where a payment instrument already given | Annex | to avment instrument. excent where a
to the payment service user is to be DL P ym Nt instrumen t’ e g iven to th Article 68(1)(b) of Annex I to DL 317/2009 literally transposes
replaced; 317/2009 | baymentmstiument aiready given to the Article 57(1)(b) of the Directive.
payment service user is to be replaced;
Art. (c) to ensure that appropriate means Art. Art. 68(1)(c) and (d) CONFORM
57(1)(c) are available at all times to enable the 68(1)(c) h .
payment service user to make a and (d) of ©) t(.)l ell)llsure tuat' approprlate];;n elzins are
notification pursuant to Article 56(1)(b) or | Annex | to avalia © atra; ;r:lf S ;onelz?ﬁ Ztti ip ayment Atrticle 68(1)(c) and (d) of Annex I to DL 317/2009 reflect the
request unblocking pursuant to Article DL serr\; Caenltliz gra raeh | © oiﬁ ¢ (];)) of the content in Article 57(1)(c) of the Directive.
55(4); on request, the payment service 317/2009 | PUY paragraph 1, p ’

provider shall provide the payment service
user with the means to prove, for 18
months after notification, that he made
such notification; and

preceding Article or request unblocking
pursuant to Article 66(4);

d) on request, the payment service
provider shall provide the payment service
user with the means to prove, for 18
months after the notification provided for
in paragraph 1, point (b) of the preceding

Article 66(4), which is cross-referred to in Article 68(1)(c) of
Annex [ to DL 317/2009 corresponds with Article 55(4), which
is cross-referred to in Article 57(1)(c) of the Directive.
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Article, that he made such notification; and

Art. (d) to prevent all use of the payment Art. Art. 68(1)(e) CONFORM
57(1)(d) instrument once notification pursuant to 68(1)(e) of
Article 56(1)(b) has been made. Annex | to fgst&ﬁftlgnacli ‘Illiil‘;lfcﬁfoﬁayﬁ:g;n t
DL aragraph 1, point (b) of the prece din Article 68(1)(e) of Annex I to DL 317/2009 literally transposes
317/2009 | Parastaph L, p p & Article 57(1)(d) of the Directive.
Article has been made.
Art.57(2) | 2. The payment service provider shall bear | Art. 68(2) | Art. 68(2) CONFORM
the risk of sending a payment instrument of Annex | 2 - The payment service provider shall Article 68(2) of Annex I to DL 317/2009 literally transposes
to the payer or of sending any personalised | to DL . . . .
. . bear the risk of sending a payment Article 57(2) of the Directive.
security features of it. 317/2009 . )
instrument to the payer or of sending any
personalised security features of it.
Art. 58 Article 58 Art.69of | Art. 69 CONFORM
Notification of unauthorised or Annex | to | Notification of unauthorised or
incorrectly executed payment DL incorrectly executed payment
transactions 317/2009 | transactions and right of rectification The structure of Article 69 of Annex I to DL 317/2009 differs

The payment service user shall obtain
rectification from the payment service
provider only if he notifies his payment
service provider without undue delay on
becoming aware of any unauthorised or
incorrectly executed payment transactions
giving rise to a claim, including that under
Article 75, and no later than 13 months
after the debit date, unless, where
applicable, the payment service provider
has failed to provide or make available the
information on that payment transaction in
accordance with Title III.

1 - The payment service user shall have the
right to obtain rectification from the
payment service provider if he notifies his
payment service provider without undue
delay on becoming aware of any
unauthorised or incorrectly executed
payment transactions capable of giving
rise to a claim, including that under
Articles 86 and 87, and no later than 13
months after the debit date.

2 — Where, in relation to the payment
transaction at issue, the payment service
provider has failed to provide or make
available the information as required in
accordance with Chapter I of Title 111
hereof, the limitation period referred to in
the above paragraph shall not apply.

from that of Article 58 of the Directive. However, the
Portuguese act reflects properly the content in the Directive
provision.

Articles 86, 87 and Chapter I of Title III, which are cross-
referred to in Article 69(1) and (2) of Annex I to DL 317/2009
correspond respectively with Article 75 and Title II1, which in
turn are cross-referred to in Article 58 of the Directive.
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Art.59(1) | Article 59 Art. 70(1) | Art. 70(1) CONFORM
Evidence on authentication and of Annex | | Evidence on authentication and
execution of payment transactions toDL execution of payment transactions
1. Member States shall require that, where 317/2009 1 - Where a payment service user denies A“?Cle 70(1) ofAnne>'< I 0 DL 317/2009 reflects the content in
. . . . . Article 59(1) of the Directive.
a payment service user denies having having authorised an executed payment
authorised an executed payment transaction or claims that the payment
transaction or claims that the payment transaction was not correctly executed, it is
transaction was not correctly executed, it is for his payment service provider to prove
for his payment service provider to prove that the payment transaction was
that the payment transaction was authenticated, accurately recorded, entered
authenticated, accurately recorded, entered in the accounts and not affected by a
in the accounts and not affected by a technical breakdown or some other
technical breakdown or some other deficiency.
deficiency.
Art.59(2) | 2. Where a payment service user denies Art.70(2) | Art. 70(2) CONFORM
having authorised an executed payment of Annex | . .
. 2 - Where a payment service user denies
transaction, the use of a payment toDL havine authorised an executed bavment
instrument recorded by the payment 317/2009 £a paym Article 70(2) of Annex I to DL 317/2009 reflects the content in
. . ) transaction, the use of a payment . .
service provider shall in itself not . Article 59(2) of the Directive.
necessarily be sufficient to prove either instrument re.:corded by the payment . D . .
that the pavment fransaction was service provider shall in itself not Article 67, which is cross-referred to in Article 70(2) of Annex I
© bay necessarily be sufficient to prove either to DL 317/2009 corresponds with Article 56, which is cross-
authorised by the payer or that the payer . . . .
. o that the payment transaction was referred to in Article 59(2) of the Directive.
acted fraudulently or failed with intent or .
. authorised by the payer, that the payer
gross negligence to fulfil one or more of . .
. Lo . acted fraudulently or that he failed with
his obligations under Article 56. . .
intent or gross negligence to fulfil one or
more of his obligations under Article 67.
Art. 60(1) | Article 60 Art. 71(1) | Art. 71(1) CONFORM
Payment service provider's liability for | of Annex | | Payment service provider's liability for
unauthorised payment transactions toDL unauthorised payment transactions
317/2009 Article 71(1) of Annex I to DL 317/2009 reflects the content in

1. Member States shall ensure that, without
prejudice to Article 58, in the case of an
unauthorised payment transaction, the
payer's payment service provider refunds
to the payer immediately the amount of the

1 - Without prejudice to Article 69, in the
case of an unauthorised payment
transaction, the payer's payment service
provider shall refund to the payer
immediately the amount of the

Article 60(1) of the Directive.

Article 69, which is cross-referred to in Article 71(1) of Annex I
to DL 317/2009 corresponds with Article 58, which is cross-
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unauthorised payment transaction and,
where applicable, restores the debited
payment account to the state in which it
would have been had the unauthorised
payment transaction not taken place.

unauthorised payment transaction and,
where applicable, restore the debited
payment account to the state in which it
would have been had the unauthorised
payment transaction not taken place.

referred to in Article 60(1) of the Directive.

Art.60(2) | 2. Further financial compensation may be | Art. 71(2) | Art. 71(2) CONFORM
determined in accordance with the law and Art. . . .
. 2 — Where the payer is not immediately
applicable to the contract concluded 88 of refunded by the his bavment service
between the payer and his payment service | Annex | to iced vy payn . Article 71(2) of Annex I to DL 317/2009 refers to the provisions
. provider in accordance with the preceding . . .
provider. DL araoranh. default interest shall be due. on set out in the Civil Code, for cases where the payer is not
317/2009 | Parastaph, . ’ immediately refunded by his payment service provider. Article
a daily basis from the date on which the . . . o
. . . 71(2) provides that this shall be without prejudice to any further
payment service user denies having . . .
. compensation which may exist.
authorised the executed payment
transaction until the date of its actual Moreover, Article 88 of Annex I to DL 317/2009 provides for a
refund, calculated at the statutory rate, right to additional compensation in accordance with the
determined in accordance with the Civil legislation applicable to the contract.
\?viif)’l:tllciz?sg?cszolgnpe;fe}itififrﬁﬁr:r& Therefore, both Articles 71(2) and 88 of Annex I to DL
pre] . ynsh 317/2009 transpose the financial compensation set out in Article
compensation which may exist. 60(2) of the Directive
Art. 88
Additional compensation
The provisions of Articles 85 and 87 shall
be without prejudice to the right to
additional compensation in accordance
with the legislation applicable to the
contract.
Art. 61(1) | Article 61 Art.72(1) | Art. 72(1) CONFORM
Payer's liability for unauthorised of Annex | | Payer's liability for unauthorised
payment transactions toDL payment transactions
317/2009 Article 72(1) of Annex Ito DL 317/2009 reflects the content in

1. By way of derogation from Article 60
the payer shall bear the losses relating to
any unauthorised payment transactions, up

1 — In the case of unauthorised payment
transactions resulting from the loss, theft
or misappropriation of a payment

Article 61(1) of the Directive.
Article 72(1) of Annex I to DL 317/2009 does not explicitly
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to a maximum of EUR 150, resulting from
the use of a lost or stolen payment
instrument or, if the payer has failed to
keep the personalised security features
safe, from the misappropriation of a
payment instrument.

instrument, where the payer has failed to
ensure the safety of the personalised
security features, the latter shall bear the
losses relating to those transactions within
the limit of the available balance or credit
line associated with the account or with the
payment instrument, up to a maximum of
EUR 150.

provide that it applies by way of derogation from the equivalent
of Article 71 (the equivalent of Article 60 of the Directive).

Art.61(2) | 2. The payer shall bear all the losses Art.72(2) | Art. 72(2) PARTIALLY CONFORM
relating to any unauthorised payment of Annex | 3 - The paver shall bear all the losses
transactions if he incurred them by acting | to DL relatin Izo};n unauthorised pavment
fraudulently or by failing to fulfil one or 317/2009 fransa. cgtions iyf he incurred tli: n}; by actin Article 67, which is cross-referred to in Article 72(2) of Annex I
more of his obligations under Article 56 p ’ o y € | to DL 317/2009 corresponds with Article 56, which is cross-
o . raudulently or by failing to fulfil one or . . o
with intent or gross negligence. In such . more of the obligations provided for in referred to in Article 61(2) of the Directive.
cases, the maximum amount referred o in Article 67 with intent, in which cases, the | Article 72(2) of Annex I to DL 317/2009 does not refer to the
paragraph 1 of this Article shall not apply. limits referred to in paragraph 1 shall not failure to fulfil the obligations with gross negligence. This
apply. omission is legally relevant and therefore the Portuguese act is
considered as partially conformed to the Directive provision.
Art.61(3) | 3. In cases where the payer has neither Art.72(3) | Art. 72(3) PARTIALLY CONFORM
acted fraudulently nor with intent failed to | of Annex | 3 In the case of aross neglicence by the
fulfil his obligations under Article 56, to DL ver the latter Sfau beargtheglossesy
Member States may reduce the liability 317/2009 pay 1 : f horised Article 61(3) of the Directive sets out an option. Owing to this
referred to in paragraphs 1 and 2 of this resulting from unauthorised payment option, Portugal has chosen to apply the Directive provision.
Article, taking into account, in particular, transactions up o t he limit pfthe ayaﬂable i L S .
the nature of the personalised security balance or crgdlt line assoc1at.ed with the However, the transposition of the Dlrectlve provision in Article
features of the payment instrument and the account or with the payment instrument, 72(3) of Annex I to DL 317/2009 is not very clear. In fact
circumstances under which it was lost even if they are higher than EUR 150, Article 72(3) of Annex I to DL 317/2009 does not refer
tol - iated ’ depending on the nature of the explicitly to the idea of reduction of liability in cases where the
stolen of fisappropriated. personalised security features of the payer has neither acted fraudulently nor with intent. This idea
payment instrument and the circumstances | can only be inferred @ contrario from paragraph 3 of Article 72
under which it was lost, stolen or of Annex I to DL 317/2009. Therefore the Portuguese act is
misappropriated. considered as partially conformed to the Directive provision.
Art.61(4) | 4. The payer shall not bear any financial Art. 72(4) | Art. 72(4) CONFORM
consequences resulting from use of the of Annex | 4 - After notification in accordance with
lost, stolen or misappropriated payment to DL
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instrument after notification in accordance | 317/2009 Article 67(1)(b), the payer shall not bear Article 72(4) of Annex Ito DL 317/2009 reflects the content in
with Article 56(1)(b), except where he has any financial consequences resulting from | Article 61(4) of the Directive.
acted fraudulently. uze ;igﬁiizgarig;etnefcgnf?ﬁ;ﬁfﬂ:iﬁs Article 67(1)(b), which is cross-referred to in Article 72(4) of
gctye d fraudulent] ’ p Annex [ to DL 317/2009 corresponds with Article 56(1)(b),
Y which is cross-referred to in Article 61(4) of the Directive.
Art.61(5) | 5.1If the payment service provider does not | Art. 72(5) | Art. 72(5) CONFORM
proyide gppropriat.e means for the of Annex | 5 - If the payment service provider does
no.tlﬁcatlon. at all times of a lost, stolen or | to DL not provide appropriate means for the . .
misappropriated payment instrument, as 317/2009 S . Article 72(5) of Annex I to DL 317/2009 reflects the content in
! ) notification at all times of a lost, stolen or . L
required und;r Article 57(1)(c), .the payer misappropriated payment instrument, as Article 61(5) of the Directive.
zl(l)?llslen?fe?lzeléag:u{z;thte.rg;asséaé £ that required under Article 68(1)(c), the payer | Article 68(1)(c), which is cross-referred to in Article 72(5) of
mqnt instrument i ¢ where he h shall not be liable for the financial Annex [ to DL 317/2009 corresponds with Article 57(1)(c),
g:ile di’ra ds 1I;u16 » exeept where e has consequences resulting from use of that which is cross-referred to in Article 61(5) of the Directive.
uduiently. payment instrument, except where he has
acted fraudulently.
Art. 62(1), | Article 62 Introducto | Introductory wording of Art. 73(1) CONFORM
1t Refunds for payment transactions ry Refunds for payment transactions
subpara., | initiated by or through a payee wording of | initiated by or through a payee
w(t)rrain 1. Member States shall ensure that a payer éfrk Zﬁél)l 1 - A payer shall be entitled to a refund 1::33: 2?83 gi ngr};)i(relegsz 317/2009 reflects the content in
9 is entitled to a refund from his payment to DL from his payment service provider of an ’
service provider of an authorised payment 317/2009 authorised payment transaction, initiated
transaction initiated by or through a payee by or through a payee, which has already
which has already been executed, if the been executed, if the following conditions
following conditions are met: are met:
Atrt. 62(1), | (a) the authorisation did not specify Art. Art. 73(1)(a) CONFORM
r the exact amount of the payment 73(1)(a) of a) the authorisation did not specify the
f)t’: tzg)a i glilr(ll?(:;lo(? when the authorisation was Srlinex o exact amount of the payment transaction Article 73(1)(a) of Annex I to DL 317/2009 literally transposes
317/2009 | When the authorisation was made; and Article 62(1)(a) of the Directive.
Atrt. 62(1), | (b) the amount of the payment Art. Art. 73(1)(b) CONFORM
1° transaction exceeded the amount the payer | 73(1)(b) of .
subpara., | could reasonably have expected taking into | Annex | to b) the amount of the payment transaction

exceeded the amount the payer could
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pt (b) account his previous spending pattern, the | DL reasonably have expected taking into Article 73(1)(b) of Annex I to DL 317/2009 literally transposes
conditions in his framework contract and 317/2009 account his previous spending pattern, the | Article 62(1)(b) of the Directive.
relevant circumstances of the case. conditions in his framework contract and
relevant circumstances of the case.
Art.62(1), | Atthe payment service provider's request, | Art. 73(2) | Art. 73(2) CONFORM
2" the payer shall provide factual elements of Annex | . o
. o 2 - At the payment service provider's
subpara. relating to such conditions. toDL request. the paver shall provide factual
317/2009 elgmen'zs relg tii/l to theIZon ditions Article 73(2) of Annex Ito DL 317/2009 reflects the content in
. . & . the second subparagraph of Article 62(1) of the Directive.
specified in the preceding paragraph.
A Et. 62(1), | The refund consists of the full amount of Art. 73(3) | Art.73(3) CONFORM
r .
Su para the executed payment transaction. ;)(1; Srﬂn ex | 3 - The refund referred to in paragraph 1
317/2009 czn;s;s totgﬁsagﬂ)imount of the executed Article 73(3) of Annex Ito DL 317/2009 reflects the content in
pay ) the third subparagraph of Article 62(1) of the Directive.
A”Et. 62(1), | For direct debits the payer and his payment | Art. 73(4) | Art. 73(4) CONFORM
4 service provider may agree in the of Annex | . . .
subpara. framework contract that the payer is toDL 4a_ i?éncthz:(r::/iizblisog;ggar};g a;ldr:;sin the
entitled to a refund from his payment 3172009 | P P Y agre Article 73(4) of Annex Ito DL 317/2009 literally transposes the
. . framework contract that the payer is . L
service provider even though the ted fund from hi fourth subparagraph of Article 62(1) of the Directive.
conditions for refund in the first entitied to a refund from his payment
subbaraeraph are not met service provider even though the
paragrap ’ conditions for refund in paragraph 1 are
not met.
Art. 62(2) | 2. However, for the purposes of point (b) Art. 73(5) | Art.73(5) CONFORM
of the first subparagraph of paragraph 1, of Annex | )
the payer may Ir,lo t r%: lypon c&jrrené; yp to DL 5 - However, for the purposes of point (b)
exchange reasons if the reference exchange | 317/2009 of paragraph 1, the payer may not rely on Article 73(5) of Annex Ito DL 317/2009 literally transposes

rate agreed with his payment service
provider in accordance with Articles
37(1)(d) and 42(3)(b) was applied.

currency exchange reasons if the reference
exchange rate agreed with his payment
service provider in accordance with
Articles 48(1)(d) and 53(3)(b) was applied.

Article 62(2) of the Directive.

However, Article 73(5) of Annex Ito DL 317/2009 contains an
erroneous cross-reference. In fact, it should mention Article
53(c)(ii) instead of referring to Article 53(3)(b), since these
points do not exist in Article 53.
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Art.62(3) | 3.1t may be agreed in the framework Art. 73(6) | Art. 73(6) CONFORM
contract betwgen the payer and the of Annex | 6 - It may be agreed in the framework
payment service provider that the payer to DL contract between the paver and the
has no right to a refund where he has given | 317/2009 . pay Article 73(6) of Annex Ito DL 317/2009 literally transposes
. payment service provider that the payer . N
his consent to execute the payment . . Article 62(3) of the Directive.
: X . . has no right to a refund where he has given
transaction directly to his payment service hi
. . is consent to execute the payment
provider and, where applicable, . . . .
. . transaction directly to his payment service
information on the future payment . .
. . provider and, where applicable,
transaction was provided or made : .
. . information on the future payment
available in an agreed manner to the payer . .
transaction was provided or made
for at least four weeks before the due date . .
by the payment service provider or by the available in an agreed manner to the payer
Z ce for at least four weeks before the due date
payee. by the payment service provider or by the
payee.
Art.63(1) | Article 63 Art.74(1) | Art. 74(1) CONFORM
Requests for refunds for payment of Annex | | Requests for refunds for payment
transactions initiated by or through a toDL transactions initiated by or through a
payee 317/2009 payee Article 74(1) of Annex I to DL 317/2009 reflects the content in
. Article 63(1) of the Directive.
1. Member States shall ensure that the 1 - The payer shall be entitled to request
payer can request the refund referred to in the refund referred to in Article 73 of an
Article 62 of an authorised payment authorised payment transaction initiated by
transaction initiated by or through a payee or through a payee for a period of eight
for a period of eight weeks from the date weeks from the date on which the funds
on which the funds were debited. were debited.
Atrt. 63(2), | 2. Within ten business days of receivinga | Art. 74(2) | Art. 74(2) CONFORM
§ .
1 request for a refund, the payment service of Annex | 2 - Within ten business days of the date of
subpara. provider shall either refund the full amount | to DL receiving a request for a refund. the
of the payment transaction or provide 317/2009 gareq ’ Article 74(2) of Annex Ito DL 317/2009 reflects the content in

justification for refusing the refund,
indicating the bodies to which the payer
may refer the matter in accordance with
Articles 80 to 83 if he does not accept the
justification provided.

payment service provider shall either
refund the full amount of the payment
transaction, or provide justification for
refusing the refund, indicating the bodies
to which the payer may refer the matter, in
accordance with Articles 92 and 93, if he

Article 63(1) of the Directive.

Articles 92 and 93, which are cross-referred to in Article 74(2)
of Annex I to DL 317/2009 correspond with Articles 80 to 83,
which are cross-referred to in Article 63(2) of the Directive.
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does not accept the justification provided.

Art. 63(2), | The payment service provider's right under | Art. 74(3) | Art. 74(3) CONFORM
2nd the first subparagraph to refuse the refund | of Annex | 3-Th . .
. . - The payment service provider's right
subpara. shall not apply in the case set out in the to DL der th di h to refy
fourth subparagraph of Article 62(1). 317/2009 | et the preccding paragraph fo ICtUse 1 4 yio1e 74(3) of Annex I to DL 317/2009 literally transposes the
the refund shall not apply in the case set second subparagraph of Article 63(2) of the Directive
out in Article 73(4). '
Article 73(4), which is cross-referred to in Article 74(3) of
Annex [ to DL 317/2009 corresponds with the fourth
subparagraph of Article 62(1), which is cross-referred to in the
last subparagraph of Article 63(2) of the Directive.
Art. 64(1) CHAPTER 3 Art. 75(1) | Art. 75(1) to (3) CONFORM
Execution of payment transactions to (3) of Receipt of payment orders
. Annex | to e .
Section 1 1 - The point in time of receipt of the .
Payment orders and amounts 51L7 009 | PAyment order shall coincide with the time cAorItllt(;ft Zi(iitti(c):l(jé:(f l?g?fgellt)?rgc%i\%é 7/2009 reflect the
transferred when the payment order transmitted ‘

Article 64
Receipt of payment orders

1. Member States shall ensure that the
point in time of receipt is the time when
the payment order transmitted directly by
the payer or indirectly by or through a
payee is received by the payer's payment
service provider. If the point in time of
receipt is not on a business day for the
payer's payment service provider, the
payment order shall be deemed to have
been received on the following business
day. The payment service provider may
establish a cut-off time near the end of a
business day beyond which any payment
order received shall be deemed to have
been received on the following business
day.

directly by the payer or indirectly by or
through a payee is received by the payer's
payment service provider.

2 - If the point in time of receipt is not on a
business day for the payer's payment
service provider, the payment order shall
be deemed to have been received on the
following business day.

3 - The payment service provider may
establish a cut-off time near the end of a
business day beyond which any payment
order received shall be deemed to have
been received on the following business
day.
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Art. 64(2) | 2.If the payment service user initiating a Art. 75(4) | Art.75(4) and (5) CONFORM
payment order and his p ayment service and (5) of 4 - The payment service user initiating a
provider agree that execution of the Annex | to tord 4 hi ¢ .
payment order shall start on a specific day | DL paymgn ordet an tils }E?}}l/mend serKl(ileb The structure of Article 75(4)and (5) of Annex I to DL 317/2009
or at the end of a certain period or on the 317/2009 grow Zrtmﬁy ag;ee atthe O(; T SIALDE | differs from that of Article 64(2) of the Directive. However, the
day on which the payer has set funds at his cemed to have been recerved: content in Article 64(2) is reflected properly in Article 75(4) and
payment service provider's disposal, the a) on a specific day; (5).
point in time of receipt for the purposes of . e
Article 69 is deemed to be the agreed day. b) at the end of a certain period; or
If the agreed day is not a business day for c) on the day on which the payer has set
the payment service provider, the payment funds at his payment service provider's
order received shall be deemed to have disposal.
gzen received on the following business 5 - If the agreed day is not a business day
Y for the payment service provider, the
payment order received shall be deemed to
have been received on the following
business day.
Art.65(1), | Article 65 Art.76(2) | Art. 76(2) CONFORM
1 Refusal of payment orders of Annex | | Refusal of payment orders
subpara. 1. Where the payment service provider ;[3(; 7D/|2'009 2 — Where all the conditions set out in the Article 76(2) of Annex I to DL 317/2009 reflects the content in
refuses to execute a payment order, the framework contract concluded with the . .
. . . the first subparagraph of Article 65(1) of the Directive.
refusal and, if possible, the reasons for it payer are not met, any refusal of a
and the procedure for correcting any payment order and, if possible, the reasons
factual mistakes that led to the refusal shall for it and the procedure for correcting any
be notified to the payment service user, factual mistakes that led to the refusal shall
unless prohibited by other relevant be notified to the payment service user,
Community or national legislation. unless otherwise provided by law.
Art. 65(1), | The payment service provider shall Art. 76(3) | Art.76(3) CONFORM
nd provide or make available the notification | of Annex | . .
: . 3 - The payment service provider shall
subpara. in an agreed manner at the earliest toDL i I lable the notificati
opportunity, and in any case, within the 317/2009 | Provide or make avaiiabie te NOUHCAUON 1 ppice 76(3) of Annex Ito DL 317/2009 reflects the content in

periods specified in Article 69.

in an agreed manner and at the earliest
opportunity within the periods specified in
Article 80.

the second subparagraph of Article 65(1) of the Directive.
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A (rjt. 65(1), | The framework contract may include a Art.76(4) | Art.76(4) CONFORM
r el .
3 cond'mon that the payment service ' . of Annex | 4 - The framework contract may include
subpara. provider may charge for such a notification | to DL an express condition that the pavment
if the refusal is objectively justified. 317/2009 ip rovider mav char tl? ryth Article 76(4) of Annex Ito DL 317/2009 reflects the content in
service provicer may charge for the the third subparagraph of Article 65(1) of the Directive.
notification if the refusal is objectively
justified.
Art.65(2) | 2.In cases where all the conditions set out | Art. 76(1) | Art. 76(1) CONFORM
in the payer's framework contract are met, | of Annex | .
the payer's payment service provider shall | to DL iln- ﬂl;é Cf?:fnse\}\:/l;iliecagrll :r};i tC gggétlluoél: dsf:ii)lll t
not refuse to execute an authorised 317/2009 the paver are met. the paver's pavment Article 76(1) of Annex Ito DL 317/2009 reflects the content in
payment order irrespective of whether the pay d ’h 1 pay f pay Article 65(2) of the Directive.
ayment order is initiated by a payer or by service provider shall not refuse to execute
E r}t]hrough a payee, unless prohibited by an authorised payment order irrespective
other relevant Con;muni ty or national of whether the payment order is initiated
legislation by a payer or by or through a payee, unless
& ’ otherwise provided by law.
Art.65(3) | 3. For the purposes of Articles 69 and 75a | Art. 76(5) | Art. 76(3) CONFORM
payment order of which execution has of Annex | i .
been refused shall be deemed not to have toDL 27 ior;h;ep ;:I(’)?Z: SI: Qﬁfﬁ:ﬁgﬁgﬁnd
been received. 317/2009 » a payl Article 76(5) of Annex Ito DL 317/2009 literally transposes
has been refused shall be deemed not to . o
. Article 65(3) of the Directive.
have been received.
Articles 80, 86 and 87, which are cross-referred to in Article
76(5) of Annex Ito DL 317/2009 correspond with Articles 69
and 75, which are cross-referred to in Article 65(3) of the
Directive.
Art. 66(1) | Article 66 Art.77(1) | Art. 77(1) CONFORM
Irrevocability of a payment order of Annex | | Irrevocability of a payment order
toDL . . :
1. Member States shall ensure that the 317/2009 1 — Unless otherwise provided for in the Article 77(1) of Annex I to DL 317/2009 reflects the content in

payment service user may not revoke a
payment order once it has been received
by the payer's payment service provider,
unless otherwise specified in this Article.

following paragraphs, the payment service
user may not revoke a payment order once
it has been received by the payer's
payment service provider.

Article 66(1) of the Directive.
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Art.66(2) | 2. Where the payment transaction is Art. 77(2) | Art. 77(2) CONFORM
initiated by or through the payee, the payer | of Annex | 2 - Where the payment transaction is
may not revoke the payment order after to DL -

L . initiated by or through the payee, the payer . .
Eieisns(r;l;:;tllﬁzh:xiiirtrée;teor;ier 2;1 tglvmg 317/2009 may not revoke the payment order after 2212}2 2283 g? 3}1:};3 ; ctgvlzL 317/2009 literally transposes
transaction to the pavee paym transmitting the payment order or giving '

payee. his consent to execute the payment
transaction to the payee.
Art.66(3) | 3. However, in the case of a direct debit Art. 77(3) | Art. 77(3) CONFORM
and without prejudice to refund rights the | of Annex | 3 - However. in the case of a direct debit
{);Z:: l?;at};l;e:r(l)(li{ f);l:ﬁé) gl}fslilglel;so;g;r e ;[3(; %|2_009 and without prejudice to refund rights the Article 77(3) of Annex Ito DL 317/2009 literally transposes

; . payer may revoke the payment order at the . .
preceding the day agreed for debiting the latest by the end of the business day Article 66(3) of the Directive.
funds. preceding the day agreed for debiting the

funds.
Art.66(4) | 4. 1In the case referred to in Article 64(2) Art. 77(4) | Art. 77(4) CONFORM
the payment service user may revoke a of Annex | 4 - In the case referred to in Article 75(4)
ﬁ?g I‘t?uesrﬁlggg eclrailt;?eeclezgier?;lzl};etgegree?cll (zigy t3(; ;'/|2_009 and (5) the payment service user may Article 77(4) of Annex I to DL 317/20009 literally transposes
) revoke a payment order at the latest by the Article 66(4) of the Directive
end of the business day preceding the )
agreed day. Atrticle 75(4) and (5), which are cross-referred to in Article
77(4) of Annex Ito DL 317/2009 correspond with Article 64(2),
which is cross-referred to in Article 66(4) of the Directive.
Art. 66(5) | 5. After the time limits specified in Art. 77(5) | Art. 77(5) to (7) CONFORM
paragraphs 1 to 4, the payment order may f (7) Ofl 5 - After the time limits specified in
be revoked only if agreed between the nnex | to
payment service user and his payment DL paragraphs 1 to 4.’ the payment order may Although the structure of Article 77(5) to (7) of Annex I to DL
. . . be revoked only if agreed between the . . ) o
service provider. In the case referred to in | 317/2009 317/2009 differs from the one in Article 66(5) of the Directive,

paragraphs 2 and 3, the payee's agreement
shall also be required. If agreed in the
framework contract, the payment service
provider may charge for revocation.

payment service user and his payment
service provider.

6 - In the case of the payment transactions
specified in paragraphs 2 and 3, in addition
to the agreement referred to in paragraph
5, the payee's agreement shall also be

the content in this provision is reflected properly in the
Portuguese act.
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required.

7 - The framework contract may include
an express condition that the payment
service provider may charge for

revocation.
Art.67(1) | Article 67 Art. 78(1) | Art. 78(1) CONFORM
Amounts transferred and amounts of Annex | | Amounts transferred and amounts
received toDL received
1. Member States shall require the 317/2009 1 - The payment service provider of the Aqule 78(1) of Anne>'< ! o DL 317/2009 reflects the content in
. . . . Atrticle 67(1) of the Directive.
payment service provider of the payer, the payer, the payment service provider of the
payment service provider of the payee and payee and any intermediaries of the
any intermediaries of the payment service payment service providers shall be
providers to transfer the full amount of the required to transfer the full amount of the
payment transaction and refrain from payment transaction and to refrain from
deducting charges from the amount deducting any charges from the amount
transferred. transferred.
Art.67(2) | 2. However, the payee and his payment Art.78(2) | Art. 78(2) and (3) CONFORM
service provi@er may agree that the and (3) of 2 - However, the payee and his payment
payment service provider deduct its Annex | to : » that th
charges from the amount transferred DL SCIvICe provicer may agree that the Article 78(2) and (3) of Annex I to DL 317/2009 reflect the
before crediting it to the payee. In such a 317/2009 | Payment service provider deduct its content in Article 67(2) of the Directive.
charges from the amount transferred
case, the full amount of the payment before crediting it to the pavee
transaction and charges shall be separated & payee.
in the information given to the payee. 3 - In the case referred to in the preceding
paragraph, the full amount of the payment
transaction and charges shall be stated
separately in the information given to the
payee.
Art.67(3) | 3.If any charges other than those referred | Art. 78(4) | Art. 78(4) CONFORM
to in paragraph 2 are deducted from the of Annex | 4 - Tf any charges other than those agreed
amount transferred, the payment service to DL t0 und h 2 are deducted from th
provider of the payer shall ensure that the | 317/2009 O Undet paragraphi = afe deducted from the Although the structure of Article 78(4) of Annex I to DL

payee receives the full amount of the
payment transaction initiated by the payer.

amount transferred:

a) the payment service provider of the

317/2009 differs from the one in Article 67(3) of the Directive,
the content in this provision is properly reflected in the
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In cases where the payment transaction is
initiated by or through the payee, his
payment service provider shall ensure that
the full amount of the payment transaction
is received by the payee.

payer shall ensure that the payee receives
the full amount of the payment transaction
initiated by the payer;

b) the payment service provider of the
payee shall ensure that the payee receives
the full amount of the transaction, in
transactions initiated by or through the

payee.

Portuguese act.

Art. 68(1), Section 2 Art.79(1) | Art. 79(1) CONFORM
intr. Execution time and value date of Annex | | Scope
wording . toDL . .
g‘glcte 68 317/2009 tlra_n;?cltsiosrlllsbisrfcetlll(r)(r)l shall apply to payment Article 79(1) of Annex I to DL 317/2009 reflects the content in
p ’ the introductory wording of Article 68(1) of the Directive.
1. This Section shall apply to:
Art. (a) payment transactions in euro; Art.79(1) | Art. 79(1) CONFORM
68(1)(a) of Annex | | Scope
toDL . :
317/2009 sr;nzgfi()sr;bfrf(;i?;l shall apply to payment Article 79(1) of Annex Ito DL 317/2009 literally transposes
’ Article 68(1)(a) of the Directive.
The subsection referred to in Article 79(1) of Annex I to DL
317/2009 is named “Execution time and value date”.
Art. (b) national payment transactions in Art.79(2) | Art.79(2) CONFORM
68(1)(b) the currency of the Member State outside | of Annex | 2 - This Subsection shall also apply to
the euro area concerned; and toDL ayment transactions carried out in the
317/2009 | Paymen . Article 79(2) of Annex I to DL 317/2009 reflects the content in
currencies of the Member States outside . L
. Article 68(1)(b) of the Directive.
the euro area, unless otherwise agreed
between the payment service user and his
payment service provider, however the
parties may not exclude the application of
the provisions of Article 84.
Art. (c) payment transactions involving Art. 60 Art. 60 PARTIALLY CONFORM
68(1)(c) only one currency conversion between the | and Art. Currency and currency conversion
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euro and the currency of a Member State 80(2) of 1 - Payments shall be made in the currency
outside the euro area, provided that the Annex | to | agreed between the parties. . L .
required currency conversion is carried out | DL ' o The existence of payment transactlops involving a currency
in the Member State outside the euro area | 317/2009 2 - Where.a currency conversion service is | conversion can be inferred from Aﬁlcles 60 qu 80(2) of Anne?i
concerned and. in the case of cross-border offered prior to the initiation of the . Ito DL 317/2009. How.ever,. there is no explicit reference in this
payment transa’lc tions. the cross-border payment transaction through an automatic | act to payment transactions involving only one currency
transfer takes place h; euro payment terminal or by the payee, the conversion. Moreover, the last part of Article 68(1)(c) is not
p ‘ party offering the currency conversion expressly reflected in Annex I to DL 317/2009.
service to the payer shall provide the
following information:
a) the charges to be borne by the payer;
b) the exchange rate to be used for
converting the payment transaction.
Art. 80(2)
Payment transactions to a payment
account
2 — In the case of cross-border payment
transactions, until 1 January 2012, a payer
and his payment service provider may
agree on a period no longer than three
business days.
Art.68(2) | 2. This Section shall apply to other Art. 79(2) | Art.79(2) and (3) CONFORM
payment transactions, unless otherwise and (3) of . .
agreed between the payment service user An nt(ax)l to 2 - This Subsecthn shall a}lso apply to
and his payment service provider, with the | DL payment trar;sz;lctlons cke)t rried out in thz The other payment transactions mentioned in Article 68(2) of
exception of Article 73, which is not at the | 317/2009 currencies of the Member States outside the Directive seem to be the ones carried out in the currencies of

disposal of the parties. However, when the
payment service user and his payment
service provider agree on a longer period
than those laid down in Article 69, for
intra- Community payment transactions
such period shall not exceed 4 business
days following the point in time of receipt

the euro area, unless otherwise agreed
between the payment service user and his
payment service provider, however the
parties may not exclude the application of
the provisions of Article 84.

3 - When the payment service user and his
payment service provider agree on a longer
period than those laid down in Article 80,

the Member States outside the euro area in Article 79(2) of
Annex [ to DL 317/2009.

Moreover, Article 84 and 80, which are cross-referred to in
Article 79(2) and (3) of Annex I to DL 317/2009 correspond
respectively with Articles 73 and 69, which are cross-referred to
in Article 68(2) of the Directive.

Therefore, Article 79(2) and (3) of Annex I to DL 317/2009
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in accordance with Article 64.

for intra-Community payment transactions
such period shall not exceed 4 business
days following the point in time of receipt
in accordance with Article 75.

reflect properly the content in Article 68(2) of the Directive.

Art. 69(1) | Article 69 Art.80(1) | Art. 80(1) to (3) CONFORM
Payment transactions to a payment to (3) and | Payment transactions to a payment
account Art. 83(2) | account
. , of Annex | , . . Article 80 of Annex I to DL 317/2009 seems to restrict the
1. Member States shall require the payer's 1 - The payer's payment service provider o .
. . toDL DY application of the agreement on a period no longer than three
payment service provider to ensure that, shall ensure that, after the point in time of . .
L -y 317/2009 ; . business days for cases of cross-border payment transactions.
after the point in time of receipt in receipt of the payment order in accordance
accordance with Article 64, the amount of with Article 75, the amount of the payment | Article 83(2) of Annex I to DL 317/2009 is relevant for the
the payment transaction is credited to the transaction is credited to the payee's analysis of Article 69(1) of the Directive since it limits the
payee's payment service provider's account payment service provider's account at the application of Article 80(2) of Annex Ito DL 317/2009.
at the latest by the end of the next business latest by the end of the next business day. Therefore, the option set out in Article 69(1) of the Directive,
day. Until 1 January 2012, a payer and his providing for a time limit of three business days maximum, does
) . 2 — In the case of cross-border payment . .
payment service provider may agree on a . . not apply in cases of internal transfers between payment
. . transactions, until 1 January 2012, a payer o . ’
period no longer than three business days. . . . accounts held with different payment service providers.
. and his payment service provider may
These periods may be extended by a . . .
. il agree on a period no longer than three However, the Portuguese provisions do not contradict the
further business day for paper initiated . . : o
. business days. requirements of Article 69(1) of the Directive.
payment transactions.
3 - The periods referred to in the preceding | Article 75, which is cross-referred to in Article 80(1) to (3) of
paragraphs may be extended by a further Annex [ to DL 317/2009 corresponds with Article 64, which is
business day for paper-initiated payment cross-referred to in Article 69(1) of the Directive.
transactions.
Art. 83(2)
National payment transactions
2 — The provisions of Article 80(2) shall
not apply to internal transfers between
payment accounts held with different
payment service providers.
Art.69(2) | 2. Member States shall require the Art. 80(4) | Art. 80(4) CONFORM
payment service provider of the payee to of Annex | i . .
value date and make available the amount | to DL 4 - The payment service provider of the
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of the payment transaction to the payee's 317/2009 | payee shall value date and make available | Article 80(4) of Annex I to DL 317/2009 reflects the content in
payment account after the payment service the amount of the payment transaction to Article 69(2) of the Directive.
provider has received the funds in the payee's payment account after
accordance with Article 73. receiving the funds in accordance with
Article 84.
Art.69(3) | 3. Member States shall require the payee's | Art. 80(5) | Art. 80(5) CONFORM
payment service provider to transmit a of Annex | 5 - The pavee's pavment service provider
payment order initiated by or through the toDL shall tralr)lsymi ¢ apaymen t order inri)tiate db
payee to the payer's payment service 317/2009 pay \ Y| Article 80(5) of Annex I to DL 317/2009 reflects the content in
) o : o or through the payee to the payer's . o
provider within the time limits agreed X - e . Article 69(3) of the Directive.
. . payment service provider within the time
between the payee and his payment service .7 .
. ) limits agreed between the payee and his
provider, enabling settlement, as far as . . .
. - payment service provider, enabling
direct debit is concerned, on the agreed | £ . o
due date settlement, as far as direct debit is
’ concerned, on the agreed due date.
Art. 70 Article 70 Art.81of | Art. 81 CONFORM
Absence of payee's payment account Annex | to | Absence of payee's payment account
with the payment service provider DL with the payment service provider
Where the payee does not have a payment 317/2009 Where the payee does not have a payment A“?Cle 81 ofAnne).i I o DL 317/2009 literally transposes
. . . . . . Article 70 of the Directive.
account with the payment service provider, account with the payment service provider,
the funds shall be made available to the the funds shall be made available to the
payee by the payment service provider payee by the payment service provider
who receives the funds for the payee who receives the funds for the payee
within the period specified in Article 69. within the period specified in Article §0.
Art. 71 Article 71 Art.82(1) | Art. 82 CONFORM
Cash placed on a payment account and (2) of | Cash placed on a payment account
Where a consumer places cash on a Annex | to 1 - Where a consumer places cash on a . .
" ¢ with that " DL ) ¢ with that ¢ Article 82 of Annex I to DL 317/2009 literally transposes
payment account with that paymen 317/2009 payment account with that paymen Article 71 of the Directive.

service provider in the currency of that
payment account, the payment service
provider shall ensure that the amount is
made available and value dated
immediately after the point of time of the
receipt of the funds. Where the payment

service provider in the currency of that
payment account, the payment service
provider shall ensure that the amount is
made available and value dated
immediately after the point of time of the
receipt of the funds.
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service user is not a consumer, the amount
shall be made available and value dated at
the latest on the next business day after the
receipt of the funds.

2 - Where the payment service user is not a
consumer, the amount shall be made
available and value dated at the latest on
the next business day after the receipt of
the funds.

Art. 72 Article 72 Art. 83 of | Art. 83 CONFORM
National payment transactions Annex | to | National payment transactions
For national payment traqsactions, ,51L7 /2009 1 — In the case of ir}temal transfers, and Regarding the national payment transactions, Portugal has
Member States may provide for shorter unless otherwise stipulated, cash amounts . . . .

. . . . , adopted the option setting out shorter maximum execution times
maximum execution times than those shall be credited to the payee’s account on in comparison with those set out in the previous arficles
provided for in this Section. the same day, if the transfer is made P P ’

between accounts held with the same In fact, Article 83 of Annex I to DL 317/2009 states that cash
payment service provider, and the value amounts shall be credited to the payee’s account on the same
date and the availability date shall be point | day and that the provisions of Article 80(2) do not apply to
of time of the credit. internal transfers. Article 80(2) lays down an agreement on a
2 — The provisions of Article 80(2) shall period no longer than three business days.
not apply to internal transfers between
payment accounts held with different
payment service providers.
Art. 73(1) | Article 73 Art. 84(1) | Art. 84(1) and (2) CONFORM
Value date and availability of funds and (2) of | Value date and availability of funds
Annex | to . '
crdit value dte or the payee’s payment | D& payment ascount shall be no later than the | TiCe $4(1) and (2) of Ames [ 0 DL 31772009 rflect the
317/2009 content in Article 73(1) of the Directive.

account is no later than the business day on
which the amount of the payment
transaction is credited to the payee's
payment service provider's account.

The payment service provider of the payee
shall ensure that the amount of the
payment transaction is at the payee's
disposal immediately after that amount is
credited to the payee's payment service
provider's account.

business day on which the amount of the
payment transaction is credited to the
payee's payment service provider's
account.

2 - The payment service provider of the
payee shall ensure that the amount of the
payment transaction is at the payee's
disposal immediately after that amount is
credited to the payee's payment service
provider's account.
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Art. 73(2) | 2. Member States shall ensure that the Art. 84(3) | Art.84(3) CONFORM
debit value date for the payer's payment of Annex | . .
account is no earlier than the point in time | to DL 33_ lr;llleerlfzglcto\lfle:llél:hi?lt i)go;;};ﬁ?;ef;an
at which the amount of the payment 317/2009 ?hg oint in time at which the amount of Article 84(3) of Annex Ito DL 317/2009 reflects the content in
transaction is debited to that payment p . . Article 73(2) of the Directive.
account the payment transaction is debited to that
) payment account.
Art. 74(1) Section 3 Art.85(1) | Art. 85(1) CONFORM
Liability of Annex | | Incorrect unique identifiers
. toDL . .
Article 74 1 - If a payment order is executed in . .
Incorrect unique identifiers 31772009 accordance with the unique identifier, the A“?Cle 85(1) of Anne)} I 0 DL 317/2009 literally transposes
Article 74(1) of the Directive.
1. If a payment order is executed in payment order shall be dee?med to have
accordance with the unique identifier, the been execut ed correctly Wlth rggarq to the
payment order shall be deemed to have payee specified by the unique identifier.
been executed correctly with regard to the
payee specified by the unique identifier.
Atrt. 74(2), | 2. If the unique identifier provided by the | Art. 85(2) | Art. 85(2) CONFORM
1° payment service user is incorrect, the of Annex | L .
subpara. payment service provider shall not be toDL Za- gl;}rlli ;1;1;\%122 ii????;gg:ﬁefhzy the
liable under Article 75 for non-execution 3172009 | P¥ : . ’ Article 85(2) of Annex I to DL 317/20009 literally transposes
. . payment service provider shall not be . .
or defective execution of the payment . . . Article 74(1) of the Directive.
transaction liable under Article 86 for non-execution
’ or defective execution of the payment Article 86, which is cross-referred to in Article 85(2) of Annex I
transaction. to DL 317/2009 corresponds with Article 75, which is cross-
referred to in Article 74(2) of the Directive.
Art. 74(2), | However the payer's payment service Art. 85(3) | Art.85(3) CONFORM
2"subpar | provider shall make reasonable efforts to of Annex | 3 - However the paver's pavment service
a. recover the funds involved in the payment | to DL rovider shall mfkgreasgn};ble efforts to
transaction. 317/2009 | P Although the structure of Article 85(3) of Annex I to DL

recover the funds involved in the payment
transaction, and may charge the payment
service user for that recovery, if agreed in
the framework contract.

317/2009 differs from the one in Article 74(2) of the Directive,
the Portuguese act reflects properly the content in the Directive
provision.
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Art. 74(2), | If agreed in the framework contract, the Art. 85(3) | Art.85(3) CONFORM
3"subpar | payment serv@ce provider may charge the of Annex | 3 - However the payer's payment service
a. payment service user for recovery. to DL rovider shall make reasonable efforts to
317/2009 | P he funds involved in th Although the structure of Article 85(3) of Annex I to DL
recover the funds involved in the payment 317/2009 differs from the one in Article 74(2) of the Directive,
transaction, and may charge the payment . o
. . . the Portuguese act reflects properly the content in the Directive
service user for that recovery, if agreed in .
the framework contract. Provision.
Art. 74(3) | 3. If the payment service user provides Art. 85(4) | Art.85(4) CONFORM
information additional to that specified in | of Annex | 4 - Althoush the pavment service user ma
Articles 37(1)(a) or 42(2)(b), the payment | to DL o % t.p Y it o y
service provider shall be liable only for the | 317/2009 prov'lfeén. ognrltg 110 n4z; 11 tona X i al Article 85(4) of Annex I to DL 317/2009 reflects the content in
execution of payment transactions in ?;egl 1}: gll iele t( )(a) or lfl N Article 74(3) of the Directive.
accordance with the unique identifier (2)( )’. ¢ payment service provider . .
:ded by the pavment Service USer. shall be liable on?y for. the execution o.f Article 85(4) of Annex I. to DL 3 17/2099 contains an erroneous
provi y the pay payment transactions in accordance with cross-reference. In fact, it should mention Article 53(b)(ii)
the unique identifier provided by the instead of referring to Article 53(2)(b), since these points do not
payment service user. exist in Article 53.
Atrticles 48(1)(a) and 53(2)(b) (the actual Article 53(b)(ii)),
which are cross-referred to in Article 85(4) of Annex I to DL
317/2009 correspond respectively with Articles 37(1)(a) and
42(2)(b), which are cross-referred to in Article 74(3) of the
Directive.
Art. 75(1), | Article 75 Art.86(1) | Art. 86(1) and (2) CONFORM
1 Non-execution or defective execution and (2) of | Non-execution or defective execution of
subpara. o Annex | to | payment orders initiated by the payer
tll.lxlz;;z ah?std ;Iz:;erlrllt:g: izxiscl:g;?)t\fi((ii:ry DL 1 - Where a payment order is initiated by Article 86(1) and (2) of Annex I'to DL 317/2009 reflect the
: 317/2009 content in the first subparagraph of Article 75(1) of the

shall, without prejudice to Article 58,
Article 74 (2) and (3), and Article 78, be
liable to the payer for correct execution of
the payment transaction, unless he can
prove to the payer and, where relevant, to
the payee's payment service provider that
the payee's payment service provider
received the amount of the payment

the payer, his payment service provider
shall, without prejudice to Article 69,
Article 85(2) and (3) and Article 90, be
liable to the payer for correct execution of
the payment transaction.

2 — If the payer’s payment service provider
can prove to the payer and, where relevant,
to the payee's payment service provider

Directive.

Articles 69, 85(2) and (3), 90 and 80(1) which are cross-referred
to in Article 86(1) and (2) of Annex I to DL 317/2009
correspond with Articles 58, 74 (2) and (3), 78 and 69(1), which
are cross-referred to in Article 75(1) of the Directive.
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transaction in accordance with Article 69
(1), in which case, the payee's payment
service provider shall be liable to the
payee for the correct execution of the
payment transaction.

that the payee's payment service provider
received the amount of the payment
transaction in accordance with Article
80(1), the payee's payment service
provider shall be liable to the payee for the
correct execution of the payment
transaction.

Art. 75(1), | Where the payer's payment service Art. 86(3) | Art. 86(3) CONFORM
2nd provider is liable under the first of Annex | 3 - Where the paver's pavment service
subpara. subparagraph, he shall without undue toDL rovider i lialfleyun dé)r yara ranh 1. he
delay refund to the payer the amount of the | 317/2009 P . paragraph 1, Article 86(3) of Annex Ito DL 317/2009 reflects the content in
. shall without undue delay refund to the : .
non-executed or defective payment aver the amount of the non-executed or the second subparagraph of Article 75(1) of the Directive.
transaction and, where applicable, restore gezec tive pavment fransaction and. where
the debited payment account to the state in ) pay . ’
which it would have been had the applicable, restore the debited payment
defective pavment transaction not taken account to the state in which it would have
lace pay been had the defective payment transaction
place. not taken place.
Art. 75(1), | Where the payee's payment service Art. 86(4) | Art. 86(4) CONFORM
3" provider is liable under the first of Annex | 4 - Where the pavee's pavment service
subpara. subparagraph, he shall immediately place | to DL rovider is lialfleyun deIr) };ra ranh 2. he
the amount of the payment transaction at 317/2009 Provi .  paragraphi 2, e Article 86(4) of Annex I to DL 317/2009 reflects the content in
the payee's disposal and, where applicable, shall immediately cr’e dit the corresponding the third subparagraph of Article 75(1) of the Directive.
credit the corresponding amount to the amount fo the payee's payment account or
avee's pavment account place the amount of the payment
payees pay ’ transaction at the payee's disposal.
Art. 75(1), | In the case of a non-executed or Art. 86(5) | Art. 86(5) CONFORM
4t defectively executed payment transaction | of Annex | 5 _Tn the case of a non-executed or
subpara. where the payment order is initiated by the | to DL defectively executed pavment fransaction
payer, his payment service provider shall 317/2009 y pay Article 86(5) of Annex Ito DL 317/2009 reflects the content in

regardless of liability under this paragraph,
on request, make immediate efforts to
trace the payment transaction and notify
the payer of the outcome.

where the payment order is initiated by the
payer, his payment service provider shall
regardless of liability under paragraphs 1
and 2, on request, make immediate efforts
to trace the payment transaction and notify
the payer of the outcome.

the fourth subparagraph of Article 75(1) of the Directive.
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Art. 75(2), | 2. Where a payment order is initiated by or | Art. 87(1) | Art. 87(1) and (2) CONFORM
18t through the payee, his payment service and (2) of | Non-execution or defective execution of
subpara. provider shall, without prejudice to Article | Annex | to | payment orders initiated by or through
58, Article 74(2) and (3), and Article 78, DL the payee Article 87(1) and (2) of Annex I to DL 317/2009 reflect the
be liable to the payee for correct 317/2009 | - Where a pavment order is initiated b content in the first subparagraph of Article 75(2) of the
transmission of the payment order to the or through t}l:e gayee his payment servicye Directive.
payment service proylder of the payer in provider shall, without prejudice to the Articles 69, 85(2) and (3), 90 and 80(5) which are cross-referred
accordance with Article 69(3). Where the . . . .
avee's pavment service roviaer s liable provisions of Article 69, Article 85(2) and | to in Article 87(1) of Annex I to DL 317/2009 correspond
. and Article 90, be liable to the payee respectively with Articles 58, an , 78 an ,
D ] 3) and Article 90, be liable to th ively with Articles 58, 74 (2) and (3), 78 and 69(3
under this subparagraphi, 1e sha for correct transmission of the payment which are cross-referred to in Article 75(2) of the Directive.
immediately re-transmit the payment order order to the pavment service provider of
in question to the payment service provider h \© paym q . hp ol
of the payer. the payer in accordance with Article 80(5).
2 — In the cases referred to in the preceding
paragraph, the payee's payment service
provider shall immediately re-transmit the
payment order in question to the payment
service provider of the payer.
Art. 75(2), | In addition, the payment service provider Art. 87(3 Art. 87(3) and (4 CONFORM
d
2" of the payee shall, without prejudice to and (4) of . . .
subpara. | Article 58, Article 74(2) and (3), and Annex I to | > r;s:gitr“hiznffﬁ tgfeprgvzgﬁssgrfvﬁ
Article 78, be liable to the payee for DL provi der%) If) theg ap ee’a shaﬁ zvi thout Article 87(3) and (4) of Annex I to DL 317/2009 reflect the
handling the payment transaction in 317/2009 | P pay ’ content in the second subparagraph of Article 75(2) of the

accordance with its obligations under
Article 73. Where the payee's payment
service provider is liable under this
subparagraph, he shall ensure that the
amount of the payment transaction is at the
payee's disposal immediately after that
amount is credited to the payee's payment
service provider's account.

prejudice to the provisions of Article 69,
Article 85(2) and (3) and Article 90, be
liable to the payee for handling the
payment transaction in accordance with its
obligations under Article 84.

4 - Where the payee's payment service
provider is liable under the preceding
paragraph, he shall ensure that the amount
of the payment transaction is at the payee's
disposal immediately after that amount is
credited to the payee's payment service
provider's account.

Directive.

Atrticles 69, 85(2) and (3), 90 and 84 which are cross-referred to
in Article 87(3) of Annex I to DL 317/2009 correspond
respectively with Articles 58, 74 (2) and (3), 78 and 73, which
are cross-referred to in the second subparagraph of Article 75(2)
of the Directive.
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Art. 75(2), | In the case of a non-executed or Art. 87(5) | Art.87(5) and (6) CONFORM
3 defectively executed payment transaction | and (6) of 5 _1n the case of a non-executed or
subpare. ;f)(;f)xg;crhl: 1:12? fitblo nnar the fret and é[nex 10| defectively exceuted payment transaction Atticle 87(5) and (6) of Annex I to DL 317/2009 reflect the
second subparagraphs, the payer's payment | 317/2009 for which the payee's payment service content in the third subparagraph of Article 75(2) of the
. . P provider is not liable under the preceding .
service provider shall be liable to the . . Directive.
) . paragraphs, the payer's payment service
payer. Where the payer's payment service provider shall be liable to the payer
provider is so liable he shall, as ’
appropriate and without undue delay, 6 — In the case referred to in the preceding
refund to the payer the amount of the non- paragraph, the payer's payment service
executed or defective payment transaction provider shall, as appropriate and without
and restore the debited payment account to undue delay, refund to the payer the
the state in which it would have been had amount of the non-executed or defective
the defective payment transaction not payment transaction and restore the
taken place. debited payment account to the state in
which it would have been had the
defective payment transaction not taken
place.
Art. 75(2), | In the case of a non-executed or Art. 87(7) | Art. 87(7) CONFORM
4t defectively executed payment transaction | of Annex | 7 - Tn the case of a non-executed or
subpare. gllrlgll;‘;}tlh‘;lle)i)yar;:: tl?irsd[e):l}lffrll:rll?zz(\j/izz > tS(; ;'/|2_009 defectively executed payment transaction Article 87(7) of Annex I to DL 317/2009 literally transposes the
. ’ S where the payment order is initiated by or . L
provider shall, regardless of liability under through the payee, his payment service fourth subparagraph of Article 75(2) of the Directive.
Fhls paragrap h, on request, make provider shall, regardless of liability under
1mmedlgte cfforts to trace the payment this Article, on request, make immediate
gj:ls:géon and notify the payee of the efforts to trace the payment transaction and
) notify the payee of the outcome.
Art. 75(3) | 3. In addition, payment service providers Art. 86(6) | Art. 86(6) CONFORM
shall be liable to their respective payment | and 87(8) | Non-execution or defective execution of
service users for any charges for which of Annex | | payment orders initiated by the payer
they are responsible, and for any interest to | to DL .\ R . Article 86(6) of Annex I to DL 317/2009 reflects the content in
which the payment service user is subject | 317/2009 6 - In addition to the liability provided for Article 75(3) of the Directive.

as a consequence of non-execution or
defective execution of the payment

in the preceding paragraphs, payment
service providers shall be liable to their
respective payment service users for any

Article 75(3) of the Directive is set out in the context of the non-
execution or defective execution of payment orders initiated by
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transaction. charges for which they are responsible, the payer and also by or through the payee.
and for any interest to which the payment In Annex I to DL 317/2009 the above mentioned non execution
service user is subject as a consequence of . Lo . .
. . . or defective execution is approached in separate provisions
non-execution or defective execution of . o
. depending on the cases where the payment orders are initiated
the payment transaction. . o
by the payer or in cases where the payment orders are initiated
by or through the payee. Therefore, it is necessary to mention
both Articles 86(6) and 87(8) in order to demonstrate the proper
Art. 87(8) . . . transposition of Article 75(3)
Non-execution or defective execution of '
payment orders initiated by or through
the payee
8 - In addition to the liability provided for
in the preceding paragraphs, payment
service providers shall be liable to their
respective payment service users for any
charges for which they are responsible,
and for any interest to which the payment
service user is subject as a consequence of
non-execution or defective execution of
the payment transaction.
Art. 76 Article 76 Art. 88 of | Art. 88 CONFORM
Additional financial compensation Annex | to | Additional compensation
. . . DL L .
Any ﬁnapmal compensation add}tlonal to 317/2009 The provisions of'Artlcles 8§ and 87 shall Article 88 of Annex I to DL 317/2009 lays down a right to
that provided for under this Section may be without prejudice to the right to . LT L. .
. ) . o . additional compensation in spite of the provisions of Articles 85
be determined in accordance with the law additional compensation in accordance . -
. . P . and 87 of that act (the equivalent of Articles 74 and 75(2) of the
applicable to the contract concluded with the legislation applicable to the R
. . Directive).
between the payment service user and his contract.
payment service provider.
Art.77(1) | Article 77 Art.89(1) | Art. 89(1) CONFORM
Right of recourse of Annex | | Right of recourse
o . toDL o
1. Where the liability of a payment service 317/2009 1 - Where the liability of a payment Article 89(1) of Annex I to DL 317/2009 reflects the content in

provider under Article 75 is attributable to
another payment service provider or to an
intermediary, that payment service

service provider under Articles 86 and 87
is attributable to another payment service
provider or to an intermediary, that

Article 77(1) of the Directive.
Articles 86 and 87 which are cross-referred to in Article 89(1) of

Conformity Assessment of Directive 2007/64/EC_Portugal

163




Directive 2007/64/EC

National Implementing Measures

Observations

provider or intermediary shall compensate
the first payment service provider for any
losses incurred or sums paid under Article
75.

payment service provider or that
intermediary shall compensate the first
payment service provider for any losses
incurred or sums paid under Articles 86

Annex [ to DL 317/2009 correspond with Article 75, which is
cross-referred to in Article 77(1) of the Directive.

and 87.
Art. 77(2) | 2. Further financial compensation may be | Art. 89(2) | Art. 89(2) CONFORM
determined in accordance with agreements | of Annex | .
. . 2 - Further compensation may be
between payment service providers and/or | to DL determined in accordance with agreements
intermediaries and the law applicable to 317/2009 . 28 Article 89(2) of Annex I to DL 317/2009 reflects the content in
between payment service providers or . .
the agreement concluded between them. . L Atrticle 77(2) of the Directive.
between them and any intermediaries, as
well as with the law applicable to the Article 89(2) refers merely to compensation while the Directive
agreement concluded between them. provision refers to a financial compensation.
Portugal has chosen to include in the scope of Article 89(2) of
Annex [ to DL 317/2009 the agreements between payment
service providers or between them and any intermediaries.
Art. 78 Article 78 Art.90of | Art. 90 PARTIALLY CONFORM
No liability Annex | to | Force majeure
L DL o .
Liability under Chapter 2 and 3 shall not 317/2009 Liability under Articles 79 to 89 shall not The liability set out in Articles 71 and 72 of Annex I to DL

apply in cases of abnormal and
unforeseeable circumstances beyond the
control of the party pleading for the
application of those circumstances, the
consequences of which would have been
unavoidable despite all efforts to the
contrary, or where a payment service
provider is bound by other legal
obligations covered by national or
Community legislation.

apply in cases of abnormal and
unforeseeable circumstances beyond the
control of the party pleading them, if their
consequences would have been
unavoidable despite all efforts to the
contrary, or where a payment service
provider is bound by other legal
obligations in relation to the prevention of
money laundering and terrorist financing.

317/2009 (the equivalent of Articles 60 and 61 of the Directive)
is not mentioned in Article 90 of that act. In fact, this one merely
mentions Articles 79 to 89, which are the equivalent of Articles
68 to 78 of the Directive.

Articles 71 and 72 lay down provisions regarding, respectively,
payment service provider's liability for unauthorised payment
transactions and payer's liability for unauthorised payment
transactions. Since Article 78 of the Directive is mentioning the
liability under Chapter 2 and 3, it implicitly also includes the
one set out in Articles 60 and 61of the Directive (the equivalent
of Articles 71 and 72 of Annex I to DL 317/2009).

Therefore, the reference to Articles 71 and 72 might be missing
or be excluded from the scope of Article 90 of Annex I to DL
317/2009.
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Moreover, Article 90 of Annex I to DL 317/2009 specifies that
the mentioned liability shall not apply in cases where a payment
service provider is bound to other legal obligations in relation to
the prevention of money laundering and terrorist financing.
Therefore, Article 90 seems to be more restrictive in comparison
with the Directive which mentions, in a general manner, the
legal obligations covered by national or Community legislation.

Art. 79 CHAPTER 4 Art.91of | Art. 9 CONFORM
Data protection Annex | to | Data protection

. DL .
Article 79 . 317/2009 I - The processing of personal data b y Article 91 of Annex I to DL 317/2009 reflects the content in
Data protection payment systems and payment service Article 79 of the Directive
Member States shall bermit the processin providers shall be permitted only in so far '
of personal data b 5 ment s srt)erns an dg as necessary to safeguard the prevention, The structure of Article 91 of Annex I to DL 317/2009 differs
pa}l?men t service p}rl (ﬁ/ iﬁers wh}e/n this is investigation and detection of payment from the one in Article 79 of the Directive.
necessary to safeguard the prevention fraud, in terms to be laid down by order of Moreover, Article 91 of Annex I to DL 317/2009 submits the
. L7 . ’ the member of Government responsible for 7
investigation and detection of payment financial matters processing of personal data by payment systems and payment
fraud. The processing of such personal ’ service providers to the terms to be laid down by order of the
data shall be carried out in accordance 2 - The processing of personal data member of Government responsible for financial matters.
with Directive 95/46/EC. lngi;r:r?etci)éﬁ tt?lf fgggfggﬁfﬁ;ﬁﬁrﬁga 813211 Law No 67/98, which is cross-referred to in Article 91(2) of

67/98 of 26 October Annex [ to DL 317/2009, transposed into the national legislation
: Directive 95/46/EC.
Art. 80(1) CHAPTER 5 Art.93(1) | Art. 93(1) and (3) CONFORM
Out-of-court complaint and redress and (3) of | Complaints to the Bank of Portugal
procedures for the settlement of disputes | Annex | to W o .
. DL I — Without prejudice to the right of access | 4 i 10 93 of Annex T to DL 317/2009 enables the payment
Section 1 to appropriate judicial procedures, . . . o
C . 317/2009 . . service users to submit complaints based on infringement by
omplaint procedures payment service users, or their . iders di | he Bank of P 1

. representative associations and other payment service providers directly to the Ban of Portugal.
Article 80 interested parfics. may submit complaints Therefore, Article 93 follows the requirements of the Directive
Complaints P > may p provision and states that the competent authority for complaints

1. Member States shall ensure that
procedures are set up which allow payment
service users and other interested parties,
including consumer associations, to submit
complaints to the competent authorities

based on infringement of the rules set out
in Title III of this Law by payment service
providers directly to the Bank of Portugal.

3 — The rules on the complaints of
customers of credit institutions laid down

is the Bank of Portugal.

Moreover, Article 93 states that the representative associations
of payment service users also can submit complaints. These
associations shall be considered as included in the consumer
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with regard to payment service providers'
alleged infringements of the provisions of
national law implementing the provisions
of this Directive.

in Article 77 of the RGICSF shall apply,
mutatis mutandss, to the complaints
provided for in this Article.

associations mentioned in Article 80(1) of the Directive.

Article 93(3) of Annex I to DL 317/2009 submits the complaints
of payment service users to the same legal framework applied to
the complaints of costumers of credit institutions (Article 77 of
the RGICSF).

Art. 80(2) | 2. Where appropriate and without Art.93(2) | Art.93(2) CONFORM
prejudice to thf: right to bring proceedmgs of Annex | 2 - The reply from the Bank of Portugal
before a court in accordance with national | to DL shall inform complainants of the existence
procedural law, the reply from the 317/2009 of the out-o f—couft dispute settlement Although the terminology of Article 93(2) of Annex Ito DL
competent authorities shall inform the rocedures. provided tlila t the complaints 317/2009 differs from that of Article 80(2) of the Directive, the
complainant of the existence of the out-of- Ic)anno tbe r,eIs) olved by means of thg content in the said article is properly reflected in the Portuguese
court complaint and redress procedures set o ved by act.
up in accordance with Article 83 measures which it may adopt by law or . o .
' that the issue in question does not fall Article 93(2) of Annex I to DL 317/2009 additionally states, in
within its statutory powers. comparison with Article 80(2) of the Directive, that the Bank of
Portugal should inform the complainants about the out-of-court
dispute settlement procedures, provided that the complaints
cannot be resolved by means of the measures which it may
adopt by law or that the issue in question does not fall within its
statutory powers. This additional provision does not contradict
or go beyond the scope of Article 80(2) of the Directive.
Moreover, Article 93(2) of Annex I to DL 317/2009 does not
refer to Article 92 (the equivalent of Article 83 of the Directive).
However, Article 93(2) refers to of the out-of-court dispute
settlement procedures, which might imply the cross-reference to
Article 92.
Art.81(1) | Article 81 Art. 94, Art. %4 CONFORM
Penalties Art. 95 Penalties
and Art. Sy
1. Membe.:r States: shall lay doyvn the rules 96(1) of 1- The following infringements shall be The whole Title V of Annex I to DL 317/2009, named
on penalties applicable to infringements of punishable by a fine of EUR 3 000 to EUR | - . v . .
. . Annex | to . L Administrative offenses”, sets out rules on penalties applicable
the national provisions adopted pursuant to 1 500 000, depending on whether it is o N .
S DL . to infringements of the provisions included in the Portuguese
this Directive and shall take all measures imposed on a natural or legal person: (...) .
317/2009 legal framework for payment services.

necessary to ensure that they are
implemented. Such penalties shall be

2 — Infringement of the information
obligation concerning additional charges

Therefore, some of the provisions of title V of Annex 1 to DL
317/2009 are quoted in order to demonstrate that Article 81(1)
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effective, proportionate and dissuasive.

or reductions, laid down in Article 61,
where such an obligation is incumbent on
a payee or third party other than the
payment service provider, shall be
punishable in accordance with Article 21
of Decree Law No 57/2008, and the
Autoridade de Seguranga Alimentar e
Econdémica [Food and Economic Safety
Authority] (ASAE) shall be responsible for
initiating the relevant administrative
offence procedures.

Art. 95
Particularly serious offences

The infringements set out below shall be
punishable by a fine of EUR 10 000 to
EUR 5 000 000 or EUR 4 000 to EUR

2 000 000, depending on whether it is
imposed on a natural or legal person: (...)

Art. 96(1)
Supplementary penalties

1 — Depending on the seriousness of the
infringement and the fault of the person
concerned, the following supplementary
penalties may also be imposed, together
with the fine, on any person liable for the
administrative offences laid down in
Articles 94 and 9: (...)

of the Directive is properly reflected in the Portuguese act.

Title V submits some infringements to other acts such as the
RGICSF, Decree Law No 57/2008 (concerning unfair business
to consumer commercial practices) and Decree Law No 433/82
(laying down offense ordinances and their respective
procedures).

Title V of Annex I to DL 317/2009 does not clearly refer to
effective, proportionate and dissuasive penalties.

However, the introductory part of DL 317/2009 explicitly
mentions that the Directive brought into the Portuguese legal
framework adequate procedures that will ensure the application
of effective, proportionate and dissuasive penalties.

To conclude, the requirements of Article 81(1) of the Directive
are properly reflected in Title V of Annex Ito DL 317/2009.

Art. 81(2)

2. Member States shall notify the
Commission of the rules referred to in
paragraph 1 and of the competent
authorities referred to in Article 82 by 1
November 2009 and shall notify it without
delay of any subsequent amendment
affecting them.

N/A

N/A

CONFORM

According to information which is available in the EC website
of DG MARKT, there is an indication of the corresponding
competent authority for complaints in Portugal. Therefore,
Portugal has notified the EC and has transposed Article 81(2) of
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the Directive.

Art. 82(1) | Article 82 Art. 6(1), Art.6(1) CONFORM
Competent authorities and Art. Competent authority
99 of
1. Member States shall take all the Annex | to 1- The.Bank of Portug.al shall be . Article 6(1) of Annex I to DL 317/2009 reflects properly the
measures necessary to ensure that the responsible for prudential and behavioural . . S .
. . DL .. . . requirements of Article 82(1) of the Directive. In fact, Article
complaints procedures and penalties supervision under this Law and in - . .
; : : 317/2009 ; i 6(1) explicitly states that the Bank of Portugal is responsible for
provided for in Articles 80(1) and 81(1) particular for: . .
. .. assessing complaints made by the payment users and
respectively are administered by the . o 2 - . . .
" a) granting authorisation for the establishing processes for administrative offences and imposing
authorities empowered to ensure . Y .
. ; . . establishment of payment institutions and | the relevant penalties.
compliance with the provisions of national withdrawine it where provided for by law-:
law adopted pursuant to the requirements & p YW | Other provisions of Annex I to DL 317/2009 reflect the proper
laid down in this Section. b) supervising compliance with the transposition of Article 82(1) into the Portuguese legislation. In
provisions of this Law; particular, Title IV and V of Annex I to DL 317/2009 set out
. . rules on complaints to, and assessed by, the Bank of Portugal
¢) issuing any regulations necessary for the . . .
. . S and rules regarding penalties administrated by the Bank of
application of its provisions;
Portugal.
Se): re\llsi(s:zslsllsr;i?omplalnts made by payment Moreover, the rules governing administrative offences laid down
’ in the RGICSF are a subsidiary legal framework that can be
e) establishing processes for administrative | applied to the infringements set out in Title V of Annex I to DL
offences and imposing the relevant 317/20009.
penalties. Therefore, it can be concluded that Annex I to DL 317/2009 lays
down measures necessary to ensure that the complaints
procedures and penalties are administrated by the competent
Art. 99 authorities
Applicable rules ’
Where not otherwise provided for in the
preceding articles, the rules governing
administrative offences laid down in
Articles 201 éf seq. of the RGICSF shall
apply, mutatis mutandjs.
Art. 82(2) | 2. In the event of infringement or Art. 6(4) Art. 6(4) CONFORM
suspected infringement of the provisions of Annex | | Competent authority
of national law adopted pursuant to Titles | to DL .
III and IV, the competent authorities 317/2009 4 — The Bank of Portugal shall supervise Although the terminology and structure of Articles 6(4) and

compliance with the rules in Title III by
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referred to in paragraph 1 shall be those of
the home Member State of the payment
service provider, except for agents and
branches conducted under the right of
establishment where the competent
authorities shall be those of the host
Member State.

payment service providers having their
registered office in Portugal or established
there, including the branches and agents of
payment institutions authorised in other
Member States.

Art. 35(1)
Payment institutions authorised in other
Member States

1 — Payment institutions authorised in
other Member States which provide
services in Portugal, provided that they are
subject to the supervision of the competent
authorities of the countries of origin, shall
not be subject to the prudential supervision
of the Bank of Portugal.

35(1) of Annex I to DL 317/2009 differ from those of Article
82(2) of the Directive, this provision is transposed properly into

the Portuguese act.

Art. 83(1)

Section 2
Out-of-court redress procedures

Article 83
QOut-of-court redress

1. Member States shall ensure that
adequate and effective out-of-court
complaint and redress procedures for the
settlement of disputes between payment
service users and their payment service
providers are put in place for disputes
concerning rights and obligations arising
under this Directive, using existing bodies
where appropriate.

Art. 92 of
Annex | to
DL
317/2009

Article 92
Availability of out-of-court dispute-
resolution procedures

1 - Without prejudice to the right of access
of payment service users to appropriate
legal proceedings, payment service
providers shall provide their payment
service users with access to effective and
adequate out-of-court complaint and
redress procedures for disputes concerning
rights and obligations laid down in Title I1I
of this Law, involving amounts equal to or
less than that covered by the first instance
courts.

2 — The provision of access referred to in
the preceding paragraph shall take place
through the selection by payment service
providers of at least two bodies authorised

CONFORM

Article 92 of Annex I to DL 317/2009 reflects properly the

content in Article 83(1) of the Directive. In fact, Article 92 of

Annex [ to DL 317/2009 provides for the terms in which the
payment service providers can provide their payment service
users with access to effective and adequate out-of-court

complaint and redress.
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to arbitrate under Decree Law No 425/86
of 27 December, or of two bodies
registered under the voluntary registration
system for out-of-court consumer dispute
settlement procedures, established by
Decree Law No 146/99 of 4 May.

3 — The bodies chosen by the payment
service providers shall comply with the
principles applicable to the bodies
responsible for out-of-court settlement of
consumer disputes set out in Commission
Recommendation 98/257/EC of 30 March
1998.

4 — Service providers may, in addition to
the provision of access to the procedures
referred to above, submit the disputes
referred to in paragraph 1 to the Customer
Ombudsman or a similar body, appointed
in accordance with the principles set out
Commission Recommendation 98/257/EC
of 30 March 1998.

5 — Service providers shall also ensure that
the resolution of cross-border disputes is
dealt with by a body which is a signatory
to the protocol of accession to the FIN-
NET network for cooperation in the out-
of-court settlement of cross-border
disputes in the financial sector, and may
select one of the bodies referred to in the
preceding paragraphs.

6 — Service providers shall communicate to
the Bank of Portugal the bodies which they
have selected under paragraph 2 within 15
days of the selection.
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Art. 83(2) | 2. In the case of cross-border disputes, Art. 92 of | Art.92(5) CONFORM
Member States shall make sure that those | Annex | to . .
. . . . 5 - Service providers shall also ensure that
bodies cooperate actively in resolving DL the resolution of cross-border disputes is
them. 317/2009 dealt with by a body which is a sip nato Article 92(5) of Annex I to DL 317/2009 requires that the body
cat With by Y wht ENAOLY | Wwhich deals with the resolution of cross-border disputes shall be
to the protocol of accession to the FIN- . .
. a signatory to the protocol of accession to the FIN-NET
NET network for cooperation in the out- . . :
foourt settlement of cross-border network. Therefore, that implies that the dlfferent bodies co-
gispu tes in the financial sector, and may operate actively in resolving cross-border disputes, as required
select one of the bodies referred to in the in Article 83(2).
preceding paragraphs.
Art. 86(1) TITLE VI Art. 6(5) Art. 6(5) to (7) PARTIALLY CONFORM
FINAL PROVISIONS to (7), Art. | Competent authority
. 7(2) to (5), . .

Article 86 o Art. > Artlcle 12 ofthe RGICS.F 1S Portugal has chosen not to adopt the options set out in Articles

Full harmonisation 8(2)(d) applicable, mutatis mutandis, to the . 34(2). 51(2), 53(2) and 88(3) and (4) of the Directive. The other

1. Without prejudice to Article 30(2) and (8) to decisions of the Bank of Portugal taken in provi;ions c’ross-referred to in Article 86(1) of the Di.rective

L g . ) connection with this Law.

Article 33, Article 34(2), Article 45(6), (11), Art. seem to have been adopted by Portugal.

Article 47(3), Article 48(3), Article 51(2), | 9(3), Art. | 6 — Article 12-A of RGICSF is applicable . .

Article 52(3), Article 53(2), Article 61(3), | 10(2), Art. | to the time limits laid down in this Law. | \1o7¢ 1S 0“1{13.“? case of a provision Ofl".‘“ne.x I'to DL 317/2009
d Articles 72 and 88 insofar as this 23(3), Art . conftammg additional requirements resu tmg Ina transp051.t10n
and Ar . . .. ' " | 7— Articles 87 and 88 of the RGISCF are which goes beyond the scope of the Directive. In fact, Article 14

Directive contains harmonised provisions, | 26(3) to . . . :
o also applicable, mutatis mutandis, of Annex I to DL 317/2009 transposes Article 11 of the
Member States shall not maintain or (6), Art. . . o . . . .
. . . concerning the application of the Directive without following the full harmonisation requirement.
introduce provisions other than those laid | 28, Art. leislation of the protection of the
down in this Directive. 29(3), Art. co%n etition to ther:) avment service As mentioned above in the report, the Portuguese NIM
30(6), Art. rovli) ders and theirpbli/siness associations transposes properly the limits set out in Article 11 of the
34(2), Art. I; ell as to the pavment svstems > | Directive: within 3 months of the receipt of the application and,
38, Art. SW pay y ) where appropriate, within 3 months of the receipt of the
39(4) and additional information requested. However, Article 14 of Annex
Art. 101 of Art. 7(2) to (5) Ito DL 317/2009 additionally states that in any case the limit
Annex | to Pa lment service nroviders should never be more than 12 months after the date on which the
DL T h% exclusivit Fr)i ncinle application was first submitted. Therefore, Article 14 of Annex I
317/2009 yp P to DL 317/2009 sets out an additional provision which changes

2 — The entities mentioned in point (f) of
the previous paragraph may solely provide
payment services which are authorised in

the scope of Article 11 of the Directive.

Although they do not jeopardise the full harmonisation condition
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their country of origin.

3 — the use of the expression “payment
institution” is exclusively reserved to these
entities, which may include that wording
in the trade or business name during their
activity.

4 — The payment institutions with their
head office in another Member State can
use the trade or business name that they
use in their home Member State, according
to the provisions of Article 46 of the
RGICSF, which are applicable mutatis
mutandis.

5 — Article 126 of the RGICSF is
applicable, mutatis mutandis, in cases of
reasonable suspicion of payment service
provisions by a not enabled entity.

Art. 8(2)(d) and (8) to (11)
Payment institutions

2 — Payment institutions may also engage
in the following activities:

d) Activities included in the legal
framework of currency exchange offices,
according to the provisions applicable to
these institutions.

8 — The payment institutions which
exercise simultaneously the activities
referred to in point (2)(c), are subject to
the provisions of the Code of Insolvency
and Rescue of Firms, with the
specifications present in the following
paragraphs.

set out by Article 86(1) of the Directive, other requirements
which were additionally introduced in Annex I to DL 317/2009,
in comparison with the Directive might also be relevant to refer,
as follows:

Regarding the payment service providers and the exclusivity
principle, Article 7 of Annex I to DL 317/2009 specifies that the
credit institutions including electronic money institutions, and
payment institutions having their registered office in another
Member State of the EC mentioned in point (f) (mentioned
above, regarding Article 1 of the Directive) may solely provide
payment services which are authorised in their country of origin.
Moreover, other specifications regarding the trade or business
name are set out in Article 7 of Annex I to DL 317/2009.

Regarding payment institutions, Article 8 of Annex [to DL
317/2009 contains 4 (and not 3, as in the Directive) types of
activities which can be effected in addition to the ones set out in
Article 4 (the equivalent of the Annex of the Directive). In fact,
Article 8 (the equivalent of Article 16 of the Directive) inserts in
the list of activities, the ones included in the legal framework of
currency exchange offices.

Moreover, Article 8 of Annex I to DL 317/2009 submits the
payment institutions that also engage in business activities other
than the provision of payment services, to the provisions of the
Code of Insolvency and Rescue of Firms. Therefore, some
additional and specific provisions are included in Article 8 for
situations of insolvency of payment institutions having that type
of activity.

Regarding the granting of credit, Article 9(3) of Annex I to DL
317/2009 requires that some information should be notified to
the Central Credit Registers regarding the transactions made by
the payment institutions which grant credit under that Article.

Regarding the general requirements in the context of
authorisation, set out in Article 10 of Annex I to DL 317/2009,
there is an additional condition in comparison with the
Directive. In fact, Article 10 requires that the payment
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9 — The Bank of Portugal can request the
announcement of insolvency if some of the
facts mentioned in Article 20(1) of the
Code of Insolvency and Rescue of Firms
are verified.

10 — Without prejudice to the duties of
communication to the Bank of Portugal
imposed by the Law for the payment
institutions, the court in which the
announcement of insolvency is required
informs, immediately, the Bank of
Portugal of that fact for the purpose of the
eventual withdrawal of authorisation for
the exercise of the activity as a payment
institution.

11 — If the authorisation is not withdrawn
by the Bank of Portugal, the
announcement of insolvency implies the
lapse of the authorisation effects.
Therefore, the Bank of Portugal shall
exercise, during the insolvency procedure,
the powers conferred to it by Articles 12
and 14 of Decree Law Nr. 199/2006, of 25
October.

Art. 9(3)
Granting of credit

3 — The payment institutions which grant
credit under this Article shall communicate
to the Central Credit Registers (Central de
Responsabilidades de Crédito), managed
by the Bank of Portugal, the information
elements related to the transactions made
by them, under the terms and for the
purposes determined in the legislation

institutions with registered office in Portugal shall be set up as a
public or a private limited company and shall have the minimum
capital corresponding to the payment services to provide.

Regarding the general requirements in the context of right of
establishment and freedom to provide services, Articles 23 and
26 of Annex I to DL 317/2009 state that whenever there is a
change in the elements provided for in points (b) to (e) of those
articles, the payment institutions shall communicate that change,
in written, to the Bank of Portugal and to the competent
authority of the host or home Member State (depending on the
position of Portugal as the host/home Member State).

Regarding the activity in Portugal of payment institutions with
registered office in other Member States, Article 26 of Annex I
to DL 317/2009 sets out additional provisions in comparison
with the Directive. In fact, those provisions specify the moment
of initiation of activity in Portugal of a payment institution with
registered office in another Member State, the information to be
given by the agents of institutions of other Member States,

In the context of the supervision of payment institutions, Article
28 of Annex I to DL 317/2009 stresses the granting of adequate
levels of liquidity and solvability and Article 29(3) additionally
states that the payment institutions shall constitute a special
reserve with the objective to reinforce the net assets or to cover
prejudices that the profit and loss account cannot withstand.

Regarding the rules on access to the payment services, Article
39 of Annex I to DL 317/2009 additionally states that the Bank
of Portugal shall, under the attributions conferred to it by the
respective Organic Law, ensure the application of the provisions
set out in this Article, without prejudice to the competences of
the Competition Authority.

Moreover, additional provisions are set out by Annex [ to DL
317/2009 regarding administrative offences (Title V) and
regarding the adaptation of the contracts in force, related to
payment services, to the provisions set out by DL 317/2009
(Articles 100 to 103).
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regulating the centralisation of the credit
liabilities.

Art. 10(2)
Authorisation and general requirements

2 — The payment institutions with
registered office in Portugal shall assure
the following conditions:

a)to be set up as a public or a private
limited company;

b)to have the minimum capital
corresponding to the payment services to
provide, under the provisions of Article 29.

Art. 14
Decision

1 — The decision on the application for
authorisation shall be notified to the
persons concerned within three months of
receipt of the application or, where
appropriate, of receipt of the additional
information requested from the applicants,
but never more than 12 months after the
date on which the application was first
submitted.

2 - Article 20 of the RGICSF shall apply to
refusals of authorisation.

3 - Reasons shall be given whenever an
authorisation is refused.

Art. 23(3)

The RGICSF is cross-referred to in Annex I to DL 317/2009 in
several occasions, in order to regulate several matters, such as:
the decisions of the Bank of Portugal, the time-limits set out in
Annex I to DL 317/2009 and the application of the legislation of
the protection of the competition to the payment service
providers and their business associations, as well as to the
payment systems (Article 6); the publicity regarding the
payment institutions and the powers of the Bank of Portugal
(Article 8(5)); the information that the legal persons which hold
qualifying holdings in the institutions to be established must
provide (Article 11(3)); the establishment of branches and
constitution of subsidiaries in third countries (Article 27), the
withdrawal and lapse of authorisation of the payment institution
in the home Member State (when the host Member State is
Portugal —Article 35(6)) and the professional secrecy for
payment institutions (Article 37(1)).

Moreover, the RGICSF is mentioned in order to regulate, in the
alternative and therefore, mutatis mutandss, some matters such
as the supervision of the payment institutions (Article 34(3)).

Also, the cases of dissolution and liquidation of the payment
institutions with registered office in Portugal are submitted,
mutatis mutandis to the provisions of Decree Law Nr. 199/2006
regarding the liquidation of credit institutions and financial
companies (Article 8(7)).

Solely the articles considered relevant for the analysis of Article
86 were quoted.

The mentioned additional requirements do not seem to go
beyond the scope of the Directive.

However, the Portuguese NIM is considered as partially
conformed to Article 86(1) of the Directive as a result of the non
respect of the full harmonisation requirement identified in
Article 14 of Annex I to DL 317/2009, as mentioned before.
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General requirements

3- Whenever there is a change in the
elements provided for in points 1(b) to (e),
the payment institutions shall
communicate that change, in written, to the
Bank of Portugal and to the competent
authority of the host Member State.

Art. 26(3) to (6)

Activity in Portugal of payment
institutions which have their head office
in other Member States

3 — The payment institutions authorised in
another Member State can initiate their
activity in Portugal once the Bank of
Portugal receives from the competent
authority of the home Member State the
communications provided for in Article
23(2) and Article 24, with the specification
of the concerned elements.

4 — Whenever there is a change in the
elements provided for in points (b) to (e)
of Article 23, the payment institution shall
communicate that change, in written, to the
Bank of Portugal and to the competent
authority of the home Member State.

5 — The agents of the institutions
mentioned in paragraph 1 shall inform
their clients about the institutions on
whose behalf they are acting.

6 — In the exercise of their activity in
Portugal, the mentioned institutions are
subject to the provisions dictated for
reasons of public interest.
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Art. 28
General principle

The payment institutions shall apply the
funds that they own, in order to ensure, at
all time, adequate levels of liquidity and
solvability.

Art. 29(3)
Minimum capital

3 - the payment institutions shall constitute
a special reserve with the objective to
reinforce the net assets or to cover
prejudices that the profit and loss account
cannot withstand.

Article 30(6)
Own funds

6 — When a payment institution carries out
activities other than providing payment
services listed in Article 4, which are also
submitted to the own funds requirements,
the payment institution shall additionally
respect those requirements.

Art. 34(2)
Supervision procedures

2 — Where one of the circumstances
provided for in Article 13 is verified, the
Bank of Portugal can still determine, at
anytime, that the payment institution
subject to its supervision shall constitute a
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commercial company which has as
exclusive object the provision of payment
services listed in Article 4, within the
period which will be fixed for that

purpose.

Art. 38
Violation of the duty of secrecy

Without prejudice to other applicable
sanctions, the violation of the duty of
secrecy is punishable under the Criminal
Code.

Art. 39(4)
Rules on access to payment systems

4 — The Bank of Portugal shall, under the
attributions conferred to it by the
respective Organic Law, ensure the
application of the provisions set out in this
Article, without prejudice to the
competences of the Competition
Authority.

Art. 101

Adaptation of the contracts in force

1 — The provisions of this Law do not
prejudice the validity of the contracts in
force related to the payment services
regulated thereof. Therefore, the
provisions of this Law which are more
favourable for the payment service users
shall apply to the mentioned contracts.

2 — Without prejudice to the provisions set
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out in the previous paragraph, the payment
service providers shall adapt the contracts
in force before the entry into force of this
Law, related to the payment services
which they provide to the payment service
users which are their clients, to the
provisions of this Law, from the date of
their entry into force and within no later
than 6 months.

3- The payment service providers shall
deliver to the payment service users which
are their clients, a full copy of the
contractual conditions which result from
the adaptations done under the provisions
set out in paragraph 1, by the form that
was agreed with them or, in case there is
no agreement, by letter, in which the
essential of the adaptations is evidenced, in
which there is information regarding the
conditions where the mentioned
adaptations are tacitly accepted by the
users, under the terms set out in Art. 102,
and in which there is an identification of
the form that the user shall use to
communicate the eventual non acceptance
of the effected adaptations.

Art. 86(2)

2. Where a Member State makes use of
any of the options referred to in paragraph
1, it shall inform the Commission thereof
as well as of any subsequent changes. The
Commission shall make the information
public on a web-site or other easily
accessible means.

N/A

N/A

PARTIALLY CONFORM

According to information which is available on the working
documents of the EC, Portugal has notified the EC about the
adoption of almost all the options referred to in paragraph 1 of
Article 86 of the Directive.

Portugal did not adopt the adoption set out in Article 88(3).
However, the working documents of the EC state the contrary.
Therefore, the Portuguese legislation is considered as partially
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conformed to Article 86(2) of the Directive.

The last part of Article 86(2) sets out an obligation which rests
upon the EC.

Art. 86(3), | 3. Member States shall ensure that Art. Art. 6(1)(b), (2)(a) and (4) CONFORM
18t payment service providers do not derogate, | 6(1)(b), Competent authority
subpara. to the detriment of payment service users, 2)(a) and
from the provisions of national law E4;(012 L= The'lslanﬁ of Po;‘wg'all shzﬁlbbf; . 1 The requirement that payment service providers do not derogate,
implementing or corresponding to Annex | to | LSSPOnSIbIe T Pru gntla and benavioural | 4 the detriment of payment service users, from the provisions of
. S supervision under this Law and in . . . PR .
provisions of this Directive except where DL rticular for- national law implementing the Directive is noticeable
explicitly provided for therein. 317/2009 | Pariewiarior: throughout Annex I to DL 317/2009.
5 SUPETVISINE €O mpha'nce with the Therefore, some of the articles which clearly demonstrate the
provisions of this Law; content in Article 86(3) were quoted.
2 — In the exercise of its powers of
supervision, the Bank of Portugal may, in
particular:
a) require payment institutions to provide
any information which it regards as
necessary to check compliance with the
rules of this Law;
4 — The Bank of Portugal shall supervise
compliance with the rules in Title III by
payment service providers having their
registered office in Portugal or established
there, including the branches and agents of
payment institutions authorised in other
Member States.
Art. 86(3), | However, payment service providers may | Art. 56(2) | Art. 56(2) CONFORM
2 decide to grant more favourable terms to and Art. ) . .
. — Where the payment service user is a
subpara. payment service users. 101(1) of : . Lo
Annex | to | SOTSUTRET OF TICTO entterpt“f’ﬁerfnma“gn Atticles 56(2) and 101(1) of Annex I to DL 317/2009 are
DL (f) © ¢ imewor confract shafl ahways be examples that illustrate the adoption of Article 45(6) of the
317/2009 fee of charge. Directive, which explicitly refers that more favourable terms for

payment service users can be set out.
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Art. 101(1)

Adaptation of the contracts in force

1 — The provisions of this Law do not
prejudice the validity of the contracts in
force related to the payment services
regulated thereof. Therefore, the
provisions of this Law which are more
favourable for the payment service users
shall apply to the mentioned contracts.

The Portuguese act also demonstrates such adoption through the
application of other optional provisions cross-referred to in
Article 86(1) of the Directive.

Art. 88(1)

Article 88
Transitional provision

1. Without prejudice to Directive
2005/60/EC or other relevant Community
legislation, Member States shall allow
legal persons who have commenced before
25 December 2007 the activities of
payment institutions within the meaning of
this Directive, in accordance with the
national law in force to continue those
activities within the Member State
concerned until 30 April 2011, without
authorisation under Article 10. Any such
persons who have not been granted
authorisation within this period shall be
prohibited in accordance with Article 29 to
provide payment services.

Art. 10 of
DL
317/2009

Art. 10
Transitional provision

1 - Currency exchange offices (burecaux de
change) and companies issuing or
managing credit cards which, before 25
December 2007, were authorised and
registered to provide in Portugal payment
services within the meaning of this Decree
Law, may continue their activity in
Portugal until 30 April 2011 without the
authorisation provided for in Article 10 of
the law which governs access to the
activity of payment institutions and the
provision of payment services, approved in
Annex I to this Decree Law.

2 — During the transitional period,
companies issuing or managing credit
cards shall continue to be regarded as
financial companies and to be governed by
the provisions of the RGICSF and the
specific legislation which is applicable to
them.

3 — At the end of the period laid down in
paragraph 1, the companies which have
not obtained authorisation shall be
prohibited from providing payment

CONFORM

Article 10 of DL 317/2009 reflects the content in Article 88(1)
of the Directive.

Article 10 of DL 317/2009 is more specific, in comparison with
the Directive, addressing the provision to the currency exchange
offices and the companies issuing or managing credit cards.

Article 10 of DL 317/2009 additionally states that during the
transitional period, companies issuing or managing credit cards
shall continue to be regarded as financial companies and to be
governed by the provisions of the RGICSF and the specific
legislation which is applicable to them. However, this additional
provision does not contradict or go beyond the scope of Article
88(1) of the Directive.
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services.
Art. 88(2) | 2. Notwithstanding paragraph 1, an Art. 10 Art. 10 CONFORM
exemption to the authorisation requirement | and Art. 4 | Transitional provision
under Article 10 shall be granted to of DL I - Currency exchange offices (bureaux de
financial institutions that have commenced | 317/2009 Y & Article 10 of DL 317/2009 seems to be more conformed to

activities listed in point 4 of Annex I to
Directive 2006/48/EC and meet the
conditions of point (e) of the first
subparagraph of Article 24(1), of that
Directive in accordance with national law
before 25 December 2007.

However, they shall notify the competent
authorities of the home Member State of
these activities by 25 December 2009.
Furthermore, this notification shall include
the information demonstrating that they
have complied with Article 5(a), (d), (g) to
(1), (k) and (1) of this Directive. Where the
competent authorities are satisfied that
those requirements are complied with, the
financial institutions concerned shall be
registered in accordance with Article 13 of
this Directive. Member States may allow
their competent authorities to exempt those
financial institutions from the requirements
under Article 5.

change) and companies issuing or
managing credit cards which, before 25
December 2007, were authorised and
registered to provide in Portugal payment
services within the meaning of this Decree
Law, may continue their activity in
Portugal until 30 April 2011 without the
authorisation provided for in Article 10 of
the law which governs access to the
activity of payment institutions and the
provision of payment services, approved in
Annex I to this Decree Law.

2 — During the transitional period,
companies issuing or managing credit
cards shall continue to be regarded as
financial companies and to be governed by
the provisions of the RGICSF and the
specific legislation which is applicable to
them.

3 — At the end of the period laid down in
paragraph 1, the companies which have
not obtained authorisation shall be
prohibited from providing payment
services.

Art. 4

(addition to RGICSF)

Art.117-B

Relevant companies for the payment
services

1- The Bank of Portugal can submit to its
supervision the entities which aim to or

paragraph (2) than to paragraph (1) of Article 88 of the
Directive. In fact, Article 88(2) is referring specifically to
financial institutions.

Taking into consideration that Article 10(1) of the Directive
excludes from the requirement of authorisation the credit
institutions, the electronic money institutions, the post office
giro institutions, the European Central Bank and national central
banks, and the Member States or their regional or local
authorities, DL 317/2009 merely addresses its Article 10 to
currency exchange offices and companies issuing or managing
credit cards. Therefore, it can be concluded that the only
payment institutions existing before 2007 were the currency
exchange offices and companies issuing or managing credit
cards.

It is important to mention Article 4 of DL 317/2009 since it adds
to the RGICSF a new provision stating that the Bank of Portugal
can submit to its supervision the entities which aim to or
effectively exercise an activity especially relevant for the
functioning of the payment systems. Those companies shall
present specific information to the Bank of Portugal.
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effectively exercise an activity especially
relevant for the functioning of the payment
systems, specifying the rules and
obligations which are applicable to them,
amongst the ones provided for in this
decree law for the financial companies.

2 — The entities which exercise any
activity in the scope of payment systems
shall communicate that fact to the Bank of
Portugal and provide it all the information
requested by that Bank.

3 — For the purposes of paragraph (1),
what shall be considered especially
relevant for the payment systems, is in
particular, the activity of management of
the electronic network through which the
payments are made.

Art. 88(3) | 3. Member States may provide that legal N/A N/A Article 88(3) sets out an option. Owing to this option, Portugal
persons referred to in paragraph 1 shall be did not adopt the Directive provision. However, the working
automatically granted authorisation and documents of the EC state the contrary. Therefore, there might
entered into the register provided for in be a need for the EC to seek clarifications on the situation of
Article 13 if the competent authorities transposition from Portugal.
already have evidence that the
requirements laid down in Articles 5 and
10 are complied with. The competent
authorities shall inform the entities
concerned before the authorisation is
granted.

Art. 88(4) | 4. Without prejudice to Directive N/A N/A Article 88(4) sets out an option. Owing to this option, Portugal

2005/60/EC or other relevant Community
legislation, Member States may allow
natural or legal persons who have
commenced the activities of payment
institutions within the meaning of this
Directive, in accordance with the national

does not seem to have chosen to apply the Directive provision.
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law in force before 25 December 2007 and
who are eligible for waiver under Article
26 to continue those activities within the
Member State concerned for a transitional
period not longer than 3 years without
being waived in accordance with Article
26 and entered into the register provided
for in Article 13. Any such persons who
are not waived within this period shall be
prohibited in accordance with Article 29 to
provide payment services.
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